Collateral Estoppel

Under the doctrine of collateral estoppel, once a court has decided an issue of fact or law, that decision may preclude relitigation of the same issue in a suit on a different cause of action involving a party to the first case.
 Also known as issue preclusion, the doctrine of collateral estoppel derives from the Fifth Amendment Double Jeopardy Clause.
 It is related to the doctrine of Res Judicata, under which a final judgment on the merits of an action precludes the parties or their privies from relitigating issues that were or could have been raised in the same cause of action.
 

In a forfeiture proceeding, the claimant or the government may be barred by collateral estoppel from relitigating issues that were previously determined by a judgment in another civil or criminal proceeding that they were party to. 

Elements of Collateral Estoppel

1. When stating the requirements for collateral estoppel, all Circuits include the following three elements
:
2. The issue in both proceedings must be identical.
3. The issue must have been actually litigated in the prior proceeding.
4. Determination of the issue must have been necessary and essential to the prior judgment.
5. While all Circuits agree on the following additional principals, only some Circuits include them in their list of primary requirements for collateral estoppel:
6. The issue must have been determined buy a valid and final 

judgement.

7. There must have been a full and fair opportunity to litigate the issue in

8.      the prior proceeding.

9. The party against whom estoppel is sought must have been fully 

                represented in the prior action.

10. The burden of persuasion in the subsequent action cannot be significantly heavier than that in the prior action.

All seven of these overlapping requirements must be met for collateral estoppel to apply.

Issue Must Be Identical

The general rule is that for collateral estoppel to apply the issues

must be identical in both cases. However, the facts involved in the two cases may differ, if the difference is not one of legal significance:

Any factual differences between the two cases, such as the difference in the location of the plants and the difference in the private contracting firms involved, are of no legal significance whatever in resolving the issue presented in both cases.

“It is, of course, true that changes in facts essential to a judgment will render collateral estoppel inapplicable in a subsequent action raising the same issues”.

Issue Must Have Been Actually Litigated

It is the general rule that issue preclusion attaches only "when an issue of fact or law is actually litigated and determined by a valid and final judgment, and the determination is essential to the judgment." [Citation omitted] "In the case of a judgment entered by confession, consent, or default, none of the issues is actually litigated.”

Thus, issues resolved in one claim by a settlement or consent judgment are not precluded from being actually litigated for the first time in another case unless it is clear that the parties intended their settlement agreement to have that effect.

An issue may be "actually" decided even if it is not explicitly decided, for it may have constituted, logically or practically, a necessary component of the decision reached in the prior litigation.

Issue Must Have Been Necessarily Determined

For collateral estoppel to apply, the prior judgment must necessarily encompass the issue in question and could not have been grounded on any other issue.
 For example, if the jury in the first proceeding found that a defendant was guilty of murdering a victim, the defendant could not argue in a later proceeding that the victim was not dead, because the death of the victim is necessary to the finding that the defendant was guilty of murder. However, if the disputed issue in the second proceeding was whether or not the victim bled to death, the issue may be litigated because the jury’s prior determination of guilt did not necessarily determine the cause of death; the victim may have died some other way.

A prior criminal conviction may act as collateral estoppel against a party in a subsequent forfeiture proceeding, but only with regard to those issues that were actually litigated and necessarily determined in the criminal case:

It is well established that a prior criminal conviction may work an estoppel in favor of the Government in a subsequent civil proceeding. [Citations omitted] Such estoppel extends only to questions "distinctly put in issue and directly determined" in the criminal prosecution. [Citations omitted] In the case of a criminal conviction based on a jury verdict of guilty, issues which were essential to the verdict must be regarded as having been determined by the judgment. [Citation omitted] Accordingly, we think plaintiffs are entitled to introduce the prior judgment to establish prima facie all matters of fact and law necessarily decided by the conviction and the verdict on which it was based.

A court must scrutinize the record of the criminal proceeding to determine what 

issues were actually litigated and determined:

The difficult problem, of course, is to determine what matters were adjudicated in the antecedent suit. A general verdict of the jury or judgment of the court without special findings does not indicate which of the means charged in the indictment were found to have been used in effectuating the conspiracy. And since all of the acts charged need not be proved for conviction, [Citation omitted], such a verdict does not establish that defendants used all of the means charged or any particular one. Under these circumstances what was decided by the criminal judgment must be determined by the trial judge hearing the treble-damage suit, upon an examination of the record, including the pleadings, the evidence submitted, the instructions under which the jury arrived at its verdict, and any opinions of the courts. [Citation omitted]

Such an examination of the record is also required when collateral estoppel is 

sought based on a verdict of acquittal:

Where a previous judgment of acquittal was based upon a general verdict, as is usually the case, this approach requires a court to "examine the record of a prior proceeding, taking into account the pleadings, evidence, charge, and other relevant matter, and conclude whether a rational jury could have grounded its verdict upon an issue other than that which the defendant seeks to foreclose from consideration."

Valid and Final Judgment

For a prior judgment to effect collateral estoppel on a subsequent case, it must 

be both final and valid. A judgment is invalid and has no preclusive effect, for

collateral estoppel purposes, if it has been vacated, reversed or set aside.
 

[F]or purposes of issue preclusion . . . 'final judgment' includes any prior adjudication of an issue in another action that is determined to be sufficiently firm to be accorded conclusive effect." [Citation omitted]. The test for finality is whether the prior decision was "adequately deliberated and firm" or "avowedly tentative," and whether the parties were fully heard in the prior proceeding.

The federal rule is that collateral estoppel applies if there has been a valid and final judgment, even if an appeal of that judgment is pending.
 Although most states are in agreement with the federal rule, some states, such as California,
 Pennsylvania,
 and Georgia,
suspend the preclusive effect of prior judgments until all appeals have run their course. 

Circuit courts have held that many types of judgments, though valid, are not final judgments for collateral estoppel purposes.

Full and Fair Opportunity to Litigate

Collateral estoppel can not be invoked against a party who did not have a full 

and fair opportunity to litigate the issue in the prior case.

Redetermination of issues is warranted if there is reason to doubt the quality, extensiveness, or fairness of procedures followed in prior litigation.
 

What exactly constitutes a full and fair opportunity to litigate remains largely undefined, but the Supreme Court has suggested that it entails the procedural requirements of due process.
 

Several Circuits have held that a party that has not had an opportunity to appeal an adverse finding, has not had a full and fair opportunity to litigate that issue.
Thus, collateral estoppel does not apply to determinations that are adverse to the prevailing party because the prevailing party does not have an opportunity to appeal adverse determinations.
 

Where a party to a judgment cannot obtain the decision of an appellate court because the matter determined against him is immaterial or moot, the judgment is not conclusive against him in a subsequent action on a different cause of action.

Therefore, a forfeiture claimant who has prevailed in a related criminal case, can not be collaterally estopped from relitigating the issues that were determined in that case, since the claimant has had no opportunity to appeal the issue.

The 11th Circuit has suggested that lack of adequate representation may deprive a party of a full and fair opportunity to litigate an issue.
 The Second Circuit has held that a party may not have had a full and fair opportunity to litigate when the party lacked incentive to litigate the issue in the prior action or “where the subsequent proceeding offers ‘procedural opportunities unavailable in the first action that could readily cause a different result’”
 The Fourth Circuit has held that newly available evidence may retroactively cast doubt on whether a party has had a full and fair opportunity to litigate:

[I]f the second trial, involving an already litigated issue, will be substantially more than a "mere rehash" -- because of evidence unavailable and undiscoverable prior to the earlier trial -- the Government has not been afforded a full and fair opportunity to litigate the issue. Under those circumstances, the application of collateral estoppel would not be appropriate.
 
Party Against Whom Estoppel Is Sought Must Be Represented

Historically, in order for collateral estoppel to apply, there must have been mutuality in the parties involved in both claims. In other words, both parties had to be the same in both claims for collateral estoppel to apply. Courts have since discarded the requirement of mutuality, holding that only the party against whom the estoppel is asserted had to have been represented or been in privity with a party who was represented in the prior action.
 In an Eleventh Circuit forfeiture case, this principle was used to deny the government’s attempt to use collateral estoppel against the wife of the defendant in a prior criminal action because she was not a party to that action.

Nonmutual collateral estoppel, where only one party from the first action is involved in the second action, is now allowed in civil cases, when it is used defensively, by the defendant against the plaintiff:
In any lawsuit where a defendant, because of the mutuality principle, is forced to present a complete defense on the merits to a claim which the plaintiff has fully litigated and lost in a prior action, there is an arguable misallocation of resources. To the extent the defendant in the second suit may not win by asserting, without contradiction, that the plaintiff had fully and fairly, but unsuccessfully, litigated the same claim in the prior suit, the defendant's time and money are diverted from alternative uses -- productive or otherwise -- to relitigation of a decided issue.

However there are some circumstances where a plaintiff may not use nonmutual collateral estoppel offensively against a defendant:

The general rule should be that in cases where a plaintiff could easily have joined in the earlier action or where, either for the reasons discussed above or for other reasons, the application of offensive estoppel would be unfair to a defendant, a trial judge should not allow the use of offensive collateral estoppel.

Furthermore, nonmutual collateral estoppel is rarely, if ever, applicable in criminal 

cases:

First, in a criminal case, the Government is often without the kind of "full and fair opportunity to litigate" that is a prerequisite of estoppel. Several aspects of our criminal law make this so: the prosecution's discovery rights in criminal cases are limited, both by rules of court and constitutional privileges; it is prohibited from being granted a directed verdict or from obtaining a judgment notwithstanding the verdict no matter how clear the evidence in support of guilt, [Citation Omitted] it cannot secure a new trial on the ground that an acquittal was plainly contrary to the weight of the evidence, [Citation Omitted] and it cannot secure appellate review where a defendant has been acquitted. [Citation Omitted]

The application of nonmutual estoppel in criminal cases is also complicated by the existence of rules of evidence and exclusion unique to our criminal law. It is frequently true in criminal cases that evidence inadmissible against one defendant is admissible against another. The exclusionary rule, for example, may bar the Government from introducing evidence against one defendant because that evidence was obtained in violation of his constitutional rights. And the suppression of that evidence may result in an acquittal. The same evidence, however, may be admissible against other parties to the crime "whose rights were [not] violated."[Citation Omitted]

"[The] purpose of a criminal court is not to provide a forum for the ascertainment of private rights. Rather it is to vindicate the public interest in the enforcement of the criminal law while at the same time safeguarding the rights of the individual defendant. The public interest in the accuracy and justice of criminal results is greater than the concern for judicial economy professed in civil cases and we are thus inclined to reject, at least as a general matter, a rule that would spread the effect of an erroneous acquittal to all those who participated in a particular criminal transaction.

Burden of Persuasion

A party may not invoke collateral estoppel if the burden of persuasion in the subsequent action would require more proof to determine the same issue than was required in the prior action.

[Collateral estoppel does not apply if ][t]he party against whom preclusion is sought had a significantly heavier burden of persuasion with respect to the issue in the initial action than in the subsequent action; the burden has shifted to his adversary; or the adversary has a significantly heavier burden than he had in the first action.

In criminal cases, the government must prove every element of the offense beyond a reasonable doubt, but the defendant may be assigned the burden of proving any affirmative defense by a preponderance of the evidence.
 Sentencing findings generally must be proven by a preponderance of the evidence
. In civil cases, including civil forfeiture cases since the passage of CAFRA, the standard of proof is also a preponderance of the evidence.
 

So, if a criminal conviction was obtained by a finding of guilt beyond a reasonable doubt, the defendant could be collaterally estopped from arguing her innocence as a claimant in a subsequent forfeiture proceeding where the standard of proof is the lesser preponderance of the evidence. But, as the Supreme Court held in One Lot Emerald Cut Stones & One Ring v. United States
, a criminal acquittal based on a lack of proof beyond a reasonable doubt  can not be used to estop the government from litigating the defendant’s culpability in a subsequent forfeiture action where it is only necessary to show guilt by a preponderance of the evidence:

[T]he difference in the burden of proof in criminal and civil cases precludes application of the doctrine of collateral estoppel. The acquittal of the criminal charges may have only represented "adjudication that the proof was not sufficient to overcome all reasonable doubt of the guilt of the accused.'" [Citation omitted] As to the issues raised, it does not constitute an adjudication on the preponderance-of-the-evidence burden applicable in civil proceedings.

State Court Findings are Honored in Federal Courts

Federal courts must give preclusive effect to the judgments of state courts if both parties in the two actions are the same:

Congress has specifically required all federal courts to give preclusive effect to state-court judgments whenever the courts of the State from which the judgments emerged would do so:

"[J]udicial proceedings [of any court of any State] shall have the same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the courts of such State...."
 

However, when the federal government is a party to an action, it is not bound by a prior judgment in a state court where the federal government was not a party to the case.
 But, if the federal government unofficially oversees a state prosecution in a state court, and is therefore effectively a party to a claim from behind the scenes, it will be bound by collateral estoppel on all issues necessarily decided in that case.

Collateral Estoppel and Sentencing Findings
The Second Circuit has held that there is a presumption against applying collateral estoppel to sentencing findings.

[T]he application of collateral estoppel based upon prior sentencing findings implicates serious concerns of fairness, while appearing to offer little benefit in terms of increased efficiency. [Citation omitted] Civil proceedings offer procedural opportunities that differ from those available at sentencing and “that could command a different result.” [Citation omitted] Also, “the incentive to litigate a sentencing finding is frequently less intense, and certainly more fraught with risk, than it would be for a full-blown civil trial.” [Citation omitted] With regard to efficiency, we found that “several considerations suggest that ... applying collateral estoppel in the sentencing context will just as often multiply, rather than reduce total litigation.” [Citation omitted] In particular, the threat of estoppel at subsequent civil proceedings “may greatly increase the stakes at sentencing, producing more exhaustive litigation over matters of only tangential importance” –turning sentencings into “mini-trials.” [Citation omitted]

While we found that these concerns were not so severe as to warrant a per se rule barring the application of collateral estoppel to sentencing findings, we nevertheless held that such application of estoppel is presumptively improper. [Citation omitted] Therefore, in cases in which a party seeks to invoke collateral estoppel based upon prior sentencing findings, estoppel should be applied only if “it is clearly fair and efficient to do so.” [Citation omitted] Consideration of efficiency should be a “threshold assessment,” and if a court finds that the application of estoppel “will not promote effficiency, it should feel free to deny preclusion for that reason alone.” [Citation omitted]

However, the Ninth Circuit, in Allen v. City of Los Angeles, applied collateral estoppel to sentencing findings, without any discussion of the issue.
 

Collateral estoppel may be used to bar a foreiture defendant from relitigating the legality of a search if that issue was fully litigated in a prior suppression hearing.

Can Collateral Estoppel Be Used Against Criminal Defendants?

The Circuit courts disagree as to whether collateral estoppel can be used against defendants in a criminal action. The Third and Eleventh Circuits have held that collateral estoppel can never be applied against a criminal defendant.

The right to a jury trial applies in every and all criminal prosecutions. We hold that such a right to a jury trial necessitates that every jury empaneled for a prosecution considers evidence of guilt afresh and without the judicial direction attending collateral estoppel. [Citations omitted] As the New Jersey Supreme Court articulated, applying collateral estoppel against the defendant in a criminal case interferes with the power of the jury to determine every element of the crime, impinging upon the accused's right to a jury trial. [Citation omitted] Such an application is constitutionally invalid.

The Tenth Circuit agrees that, at least as far as prior judgments following a plea of guilty, collateral estoppel may not be used against a criminal defendant.
 However the Eighth and Ninth Circuits have held that collateral estoppel can be applied against criminal defendants.
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