
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
UNITED STATES OF AMERICA, 

§




Plaintiff,

§







§

v.




§
CIVIL ACTION NO. H-05-1155







§

2002 BMW, Model X-5,


§




Defendant.

§

FIRST AMENDED ANSWER AND COUNTERCLAIMS
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Nu Huynh a/k/a Cindy Huynh and Minh Huynh a/k/a Jeff Huynh (the “Huynhs”), persons being the parties in interest and having a legal and beneficial interest in that certain 2002 BMW Model X-5 (“BMW”) named as the Defendant herein, by and through their undersigned counsel, who hereby files this Original Answer and Counterclaims to answer Plaintiff’s Verified Complaint for Forfeiture in rem and respectfully states the following:
Jurisdiction
This Court has jurisdiction to hear the Huynhs’ counterclaims pursuant to 28 U.S.C. § 2675(a) because the Huynh’s have previously filed their claims with the Drug Enforcement Agency, a division of the Department of Justice (the “DEA”).
Admissions And Denials
1. The Huynhs admit that the references to the statutes contained in Paragraph 1 are correct, but deny that the facts are applicable to this case.
2. The Huynhs admit the allegations in Paragraph 2.
3. The Huynhs admit the allegations in Paragraph 3.

4. The Huynhs admit the allegations in Paragraph 4.

5. The Huynhs deny the allegations in Paragraph 5.

6. The Huynhs are without knowledge or information sufficient to form a belief as to the truth of the allegation that a federal grand jury in the Southern District of Texas has returned an indictment in United States of America v. Simon Ly or that convictions have resulted from said indictment, but deny the remaining allegations in Paragraph 6.  The Huynhs call to the attention of this Court that the accusers referred to in Paragraph 6 are convicted felons, that there was no notice or right of cross-examination of the accusers by the Huynhs and neither Mr. Huynh or Mrs. Huynh has been indicted for any of the alleged offenses.
7.  The Huynhs admit that the BMW was purchased from CarMax Auto Superstore (“CarMax”) on March 26, 2003, but deny the remaining allegations in Paragraph 7.
8.  The Huynhs are without knowledge or information sufficient to form a belief as to the truth of Paragraph 8 because the DEA seized and has not returned the Huynhs’ records.  The Huynhs did not own more than two cars at one time, using the previously owned car for a trade-in.  The monthly mortgage on the house was approximately $1,427.00 per month.  Relatives of the Huynhs lived them and shared expenses.  The Huynhs also had received $10,000.00 from the settlement of an insurance claim and more than $32,000.00 cash in wedding gifts.
9.  The Huynhs are without knowledge or information sufficient to form a belief as to the truth of Paragraph 9.  However, Albert Ratliff, attorney for Plaintiff and Counter-Defendant (referred to herein as “Plaintiff”), was furnished Forms 1040 for 1999, 2000, 2001, 2002 and 2003 on September 27, 2004 which reported income other than as an 
employee and failed to include that information in Paragraph 9.
  The Huynhs reported gross income on their Forms 1040 for the tax years in the amounts set forth opposite the year:




Year



Amount 




1999



$14,431.00



2000



$60,780.00



2001



$65,439.00



2002



$72,210.00



2003



$95,188.00
10. The Huynhs admit that Mrs. Huynh owns all the issued and outstanding stock of PediSpa, Inc., which does business as Isle PediSpa, located in the Rice Village, and that they own all of the outstanding stock of JCJC Corporation.  The Huynhs are without knowledge or information sufficient to form a belief as to the truth of the other allegations of Paragraph 10.

11. The Huynhs are without knowledge or information sufficient to form a belief as to the truth of Minh Huynh purchasing the BMW because title was placed in the name of Nu Huynh, but admit the remaining allegations in Paragraph 11, except that as stated it is confusing.  To clarify, $8,011.88 by check from a savings account was paid as a down payment in addition to the $12,988.12 allowed as a trade-in.
12. The Huynhs admit the allegations in Paragraph 12.
Affirmative Defenses
1. Even if Plaintiff proves the allegations in its complaint, Plaintiff waived its claims.  Plaintiff failed to serve adequate notice within 60 days from the date of seizure, and as required by 18 U.S.C. § 983 (a)(1)(F), must return, and should have returned the property.  18 U.S.C. § 983 (a)(1)(A), (a)(1)(F).
2. Even if Plaintiff proves the allegations in its complaint, Plaintiff is estopped from bringing its claims.  Plaintiff failed to serve adequate notice within 60 days from the date of seizure, and as required by 18 U.S.C. § 983 (a)(1)(F), must return, and should have returned the property.  18 U.S.C. § 983 (a)(1)(A), (a)(1)(F).  
Counterclaims
1. Plaintiff is liable to the Huynhs because Plaintiff violated the Huynhs’ due process rights by not providing proper notice of seizure of the BMW.  Plaintiff seized the BMW on May 26, 2004, yet failed to notify properly the Huynhs of the seizure within 60 days of seizure as required by 18 U.S.C. § 983 (a)(1)(A).  On July 23, 2004, Plaintiff mailed notice to Huynhs’ criminal attorney, who did not read such mail and did not inform the Huynhs that it had been received.  Plaintiff had no basis for assuming the Huynhs’ criminal attorney represented them as to civil matters associated with the seizure. In addition to mailing notice of seizure of the BMW to the wrong attorney on July 23, 2004, Plaintiff improperly mailed notice to the Huynhs by addressing the notice to the wrong zip code.  It should be noted that two other notices with the same date and referring to other property seized on the same day were properly addressed and received by the Huynhs and, through their civil attorney, complied with the statutory requirements for petitioning and making claims and, in fact, those items, including the cash seized (except for $1,000 which has not been explained by Plaintiff) were returned to the Huynhs in response to their petitions and claims.  As a result of both of the improperly addressed notices on the BMW and on some jewelry, which was family heirlooms, the Huynhs did not receive actual notice of seizure within the statutorily-required 60 days.  On September 27, 2004, the Huynhs demanded return of the BMW because notice had not been received.
  However, despite contacts by the Huynhs’ civil attorney, Plaintiff did not respond to the Huynhs’ demand.  After ignoring the Huynhs’ repeated attempts to enforce 18 U.S.C. § 983 (a)(1)(F),
 Plaintiff finally sent proper notice of the seizure of the BMW on November 17, 2004, an act which should be deemed to be an admission that the prior notice was improper, to the Huynhs and their civil attorney.  The good notices were not sent, however, until six months after the date of seizure, and, therefore, well past the 60 days.  November 17, 2004, also marked three months after Plaintiff, through its attorney in this case, Albert Ratliff, received notice of who the Huynhs’ attorney in matters involving the seizures was; nearly two months after Plaintiff received notice that the Huynhs had not received notice of the seizure of the BMW; and nearly two months after the Huynhs submitted a claim for the BMW.  The DEA accepted the Huynhs’ petition and claim for the BMW and the family jewelry on January 12, 2005.  The Huynhs have continued to make scheduled monthly loan payments in the amount of $687.00 on the BMW while Plaintiff has continued to ignore the requirements of 18 U.S.C. § 983 (a) (1) (F), for Plaintiff to return seized property for which proper notice has not been sent within 60 days of seizure.  
2. Plaintiff is liable to the Huynhs because Plaintiff violated the Huynhs’ due process rights by not providing proper notice of seizure of approximately $191,500.00 of jewelry, much of which are family heirlooms.  Plaintiff seized the jewelry on May 26, 2004, yet failed to properly notify the Huynhs of seizure within 60 days of seizure as required by 18 U.S.C. § 983 (a)(1)(A).  On July 23, 2004, Plaintiff mailed notice to the Huynhs’ criminal attorney, who did not read such mail nor did he inform the Huynhs that it had been received.  Plaintiff had no basis for assuming the Huynhs’ criminal attorney represented them as to civil matters associated with the seizure. In fact, he did not.  In addition to mailing notice of seizure of the jewelry to the wrong attorney on July 23, 2004, Plaintiff improperly mailed notice to the Huynhs by addressing the notice to the wrong zip code.  As mentioned above, it should be noted that two other notices with the same date and referring to other property seized on the same day were properly addressed and received by the Huynhs and, through their civil attorney, complied with the statutory requirements for petitioning and making claims and, in fact, those items, including the cash seized (except for $1,000.00 which has not been explained by Plaintiff) were returned to the Huynhs in response to their petitions and claims.  As a result of both of the improperly addressed notices on the jewelry, most of which was family heirlooms, the Huynhs did not receive actual notice of seizure within the statutorily-required 60 days.  Plaintiff received a claim for the return of the jewelry over eight months ago.
  On June 17, 2005, after the Huynhs had filed their Original Answer and Counterclaims in this case, Plaintiff finally responded to the Huynhs’ repeated demands for return of the jewelry by faxing a copy of a Declaration of Forfeiture to the Huynhs’ civil attorney.
  The coversheet of the fax was dated “May 25, 2005”, but the fax header read “June 17, 2005”, which is the date of the actual transmission.  No explanation was given as to why the occurrence of the forfeiture on December 20, 2004 was not previously disclosed to the Huynhs. The Declaration of Forfeiture was dated December 20, 2004, and was filed by the DEA.  Beginning on September 27, 2004, the Huynhs’ civil attorney inquired in writing, on three separate occasions regarding the DEA’s failure to notify the Huynhs of the seized jewelry and demanded its return, such return constituting a claim.
  However, despite the Huynhs’ repeated inquiries, the Plaintiff failed to inform the Huynhs of the status or location of the jewelry.  Even after the Declaration of Forfeiture was filed on December 20, 2004, the Plaintiff ignored three more inquires regarding the status and location of the jewelry.
  Not until after the Huynhs filed their Original Answer and Counterclaims did the Plaintiff inform the Huynhs of the December 20, 2004 Declaration of Forfeiture.  
3. In light of the Plaintiff’s failure to provide adequate notice of both the initial seizure of the jewelry and the subsequent Declaration of Forfeiture of the jewelry, the Huynhs move this Court to set aside the Declaration of Forfeiture in accordance with 18 U.S.C. § 983(e).  In particular, the Huynhs were entitled to written notice of seizure of the jewelry within 60 days of seizure.  Furthermore, beginning on September 27, 2004, the Huynhs notified the Plaintiff on several occasions of their claim to the jewelry.  In addition, the Plaintiff did respond to similar requests for proper notice made by the Huynhs with respect to their BMW, as evidenced by the Plaintiff’s mailing of proper notice of seizure of the BMW on November 17, 2004.  Thus, the Plaintiff knew or reasonably should have known of the Huynhs’ interest in the jewelry, yet failed to take reasonable steps to provide the Huynhs with notice.  As set forth previously, as a result of both of the improperly addressed notices on the jewelry, the Huynhs did not receive actual notice of seizure within the statutorily-required 60 days.  Therefore, the Huynhs, who clearly played by the rules and followed the prescribed procedures by filing timely petitions and claims for the items that were returned by the DEA, should be deemed to not know or have reason to know of the seizure within sufficient time to file a timely claim.  Why, one would wonder, did the DEA put an incorrect zip code on the notices for the jewelry and the BMW?  Why, one would wonder, would the DEA have given proper notice on November 17, 2004 of the BMW seizure, but did not send a proper notice of the jewelry seizure at the same time?  
4. Plaintiff is liable to the Huynhs because Plaintiff was negligent when it damaged the Huynhs’ plasma television while the television was in possession of Plaintiff, before it was returned to the Huynhs in response to their petition and demand.  Plaintiff seized the plasma television on May 26, 2004, and provided proper notice of seizure to the Huynhs within 60 days.  After the Huynhs filed a claim and petition with the DEA, Plaintiff returned the plasma television along with the other seized items identified in the notice.  However, the plasma television was damaged while in the possession of Plaintiff.  
5. The Huynhs did receive timely notices with the proper zip code for the following items:

· Sony Digital Handicam

· Panasonic Plasma Television

· $4,900.00 in currency

· Approximately $20,000.00 in currency

· Sony Notebook Computer

The Huynhs made timely petitions and claims for those items on August 18, 2004.  The DEA accepted the petitions and claims on August 31, 2004.  The Huynhs then contacted the Civil Forfeiture Division of the United States Attorney’s Office in Houston.  Numerous discussions were held, which did include questions by the Huynh’s civil attorney about the BMW and the jewelry.  On or about November 17, 2004, the items listed above, save for $1,000.00 in currency, were returned.  As indicated above, the difference between the amounts of cash seized as listed on the schedule of seized items which the DEA provided on the date of seizure and the amount returned has not been explained.  It is arbitrary and capricious for Plaintiff to have returned those items and not returned the BMW and jewelry.  
Prayer
For these reasons, the Huynhs ask the Court to do the following:

a. Render judgment that Plaintiff take nothing.

b. Order the Plaintiff to return the BMW, free of all storage charges, in the same condition as when the vehicle was seized.

c. Order the Plaintiff to pay the Huynhs an amount equal to the total payments to CarMax paid by the Huynhs from the date of seizure to the date of return.

d. Set aside the Declaration of Forfeiture and order the Plaintiff to return the jewelry taken in the May 24, 2004 seizure, or in the event the DEA no longer has possession of such items, the cash value the DEA ascribed to such items.
e. Order the Plaintiff to pay the $1,000.00 in cash seized that was not returned when the other seized cash was returned.

f. Dismiss Plaintiff’s suit with prejudice.

g. Assess costs against Plaintiff.

h. Award the Huynhs attorney fees in accordance with 28 U.S.C. § 2412, such fees to be in excess of $10,000.00.
i. Render judgment for the Huynhs against Plaintiff for damages, attorney fees and interest.





Respectfully submitted,

________________________________________

Marc E. Grossberg
State Bar No. 08539000
United States Southern District No. 5432
Thompson & Knight LLP
333 Clay Street, suite 3300
Houston, Texas 77002
(713) 951-5824
(832) 397-8046 (Fax)
Email: marc.grossberg@tklaw.com

Kevin Pennell

State Bar No. 24046607

Thompson & Knight LLP
333 Clay Street, suite 3300
Houston, Texas 77002
(713) 653-8626
(713) 654-1871
Email: kevin.pennell@tklaw.com







ATTORNEYS IN CHARGE FOR 
DEFENDANT

Certificate of Service

This is to certify that a true and correct copy of the above foregoing instrument was served upon Plaintiff by and forwarded by certified mail, return receipt requested, on the 24th day of June, 2005 to all known counsel of record.


Albert Ratliff


Assistant U.S. Attorney


P.O. Box 61129


Houston, Texas 77208-1129


George A. Kurisky, Jr.


State Bar No. 11767700


Amy L. Hebert


State Bar No. 24043720


1221 Lamar, Suite 1000


Houston, Texas 77010


(713) 652-2525


(713) 652-5130

____________________________________
Marc E. Grossberg
� See Exhibit 1 - September 27, 2004 letter to Assistant U.S. Attorney


� See Exhibit 1 - September 27, 2004 letter to Assistant U.S. Attorney


� See Exhibit 2 -  March 31, 2005 letter to DEA


� See Exhibit 1 - September 27, 2004 letter to Assistant U.S. Attorney


� See Exhibit 3 – Declaration of Forfeiture filed by the DEA on December 20, 2004


� See Exhibit 1 - September 27, 2004 letter to Assistant U.S. Attorney; Exhibit 4 – November 16, 2004 letter to Assistant U.S. Attorney; Exhibit 5 – December 9, 2004 letter to DEA. 


�  See Exhibit 6 – January 4, 2005 Letter to DEA; Exhibit 7 – January 28, 2005 Letter to Assistant U.S. Attorney;  Exhibit 2 -  March 31, 2005 letter to DEA.
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