IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO
Chris Jones, 


Plaintiff, 

vs.






 No. CIV- 04-174 JH/LFG 

City of Albuquerque, et al.







Defendants.

MEMORANDUM IN SUPPORT OF

MOTION TO COMPEL:  DEFENDANT GILBERT GALLEGOS 

COMES NOW THE PLAINTIFF, by and through his counsel of record, Joe M. Romero, Jr., and Jody Neal-Post, and hereby submits his Memorandum in Support of Motion to Compel answers to his Requests for Production from Defendant Gilbert Gallegos. As grounds for his Motion, and in Support thereof, the Plaintiff states as follows.

Introduction


This Motion seeks to compel Defendant Gilbert Gallegos’ responses. Initial discovery to all Defendants was originally served during the last two weeks of September 2004, and Defendant Gallegos’ Requests for Production were served during this time period.  An additional Request was served to Defendant Gallegos on November 10, 2004. Doc. No. 32. 

Defendant Gallegos served his initial responses on February 8, 2005 after five extensions for response and subsequently partially responded to his second request. Attch as Exhibit A. This Motion to Compel is timely filed as on or before July 13, 2005.  
 

Counsels conferred repeatedly as to the deficiencies identified by the Plaintiff in Defendant Gallegos’ responses, and several small supplements to Defendant Gallegos’ Requests for Production were produced. Still, the Plaintiff found the responses inadequate in light of the tremendous amount of evidence revealed in the media and through the Plaintiff’s own efforts, of deficiencies in the Albuquerque Police Department’s evidence room currency handling practices.  See e.g. City of Albuquerque Internal Audit Evidence Unit No. 99-111, excerpts attch as Exhibit B.  

          
The Plaintiff submitted a formal good-faith letter regarding Defendant Gallegos’ unresolved issues on March 21, 2005. See Exhibit B. attch to Memorandum in Support of Motion to Compel: Donald Harris, Doc. 53.  Extensive contact continued between Plaintiff’s and Defendant’s counsel, and some supplemental discovery has been produced, such as documentation demonstrating that no chain of custody exists for the Plaintiff’s seized currency.  However, discovery remains largely unresolved.  

Defendant’s counsel responded to Plaintiff in writing on April 13, 2005, in a good-faith letter addressing four co-defendants, including Defendant Gallegos. Defendants’ counsel indicated she was scheduling meetings with the various Defendants the following week to “review the specific concerns you raised in your letter.”  

Defendant’s letter of April 13, 2005 promised supplemental responses by April 22, 2005.  None arrived.  On May 12th and 13th, Plaintiff’s and Defendant’s counsel conferred and attempted to limit the discovery disputes, with Defendant’s counsel agreeing to commit to letter the agreements for production.  The letter never materialized from Defendant’s counsel. Defendant Gallegos has not provided any supplements by his self-imposed deadlines, nor since the scheduling conference of June 13, 2005 allowing all defendants 20 additional days to address differences. 


Defendant Gallegos’ responses claimed privileges.  None of the Defendants claiming privileges have provided privilege logs pursuant to Plaintiff’s numerous oral and written demands. Plaintiff’s counsel sent all Defendants a letter on May 2, 2005 advising that privilege logs had never been received and that all objections would be waived if the privilege logs were not received by May 6, 2005.  Attch as Exhibit C to Memorandum in Support of Motion to Compel: Defendant Harris, Doc. 53.  Despite Plaintiff’s notice, Defendant Gallegos has still never provided a privilege log.  The Plaintiff orally, via email and in his good-faith letter sought privilege logs from Defendant Gallegos for all his responses claiming privileges, but none were produced.  Even with the extended period of time Defendant Gallegos has had to produce the privilege logs, including this Court’s grant of an additional 20 days from the June 13, 2005 scheduling conference, Defendant Gallegos made no effort to supplement his responses or provide a scintilla of compliance in the provision of logs.


Unbeknownst to Plaintiff’s counsel, and within weeks after discovery was initially served, the City and Defendants’ Former Police Chief (Defendant) Gallegos were formally advised in a memo written by Albuquerque Police Department Inspections Lt. Larry Sonntag that the Albuquerque Police Department Evidence Unit was in an extreme state of mismanagement. See Sonntag Memo, dated October 11, 2004, attch as Exhibit C.  Sonntag stated to then Chief Gallegos:

At the time we discussed this in February [2004], I voiced my perspective on the unacceptable nature of the situation and recommended the following:

1)  There needed to be administrative investigation into policy violations and supervisory nonfeasance or malfeasance that allowed the Evidence Unit to deteriorate as it did.  There also needed to be some level of accountability for the inaction that allowed for the destruction of evidence unit records and documents after problems had been identified.

2)  There needed to be a full inventory and forensic audit conducted to establish a line from which to work.

3)  There needed to be a through, externally managed criminal investigation.
Id., p. 1.


Lt. Sonntag further detailed his concerns that “because nothing has been done, the integrity of our Evidence Unit inventory system remains defined by the comment, ‘No one can say that there is not evidence missing at this time that may or may not be discovered.’  Because nothing has been done to pursue accountability for this mess, the window of opportunity for administrative investigation and disciplinary action is rapidly shutting, if not already closed.”  Id. p. 3.  The Plaintiff can only draw the inference that this news was highly disturbing to the City Defendants, who must have known that this evidence alone established the crux of the Plaintiff’s municipal claims of deliberate indifference to the due process violations the Plaintiff had alleged. 


Upon its release April 26, 2005, the New Mexico Attorney General’s criminal investigative report on the APD Evidence Unit currency handling problems further corroborated the magnitude of widespread knowledge within the City departments, of the untenable situation in the APD evidence room.   Attch as Exhibit D to Memorandum in Support of Motion to Compel: Defendant Harris, Doc. 53.    If this were not enough, further corroboration was released on June 6, 2005 in the form of the executive summary of the Police Oversight Commission (POC) report of its investigation of the APD Evidence Unit, which stated in part:

Money handling procedures were inadequate.  Documentation was incomplete and inadequate.  Inadequate supervision over many years created conditions that made theft easy to commit and impossible to prove.  Neither senior leadership (the Chief of Police, the manager and deputy manager of the Scientific Evidence Division) nor some intermediate supervisors (lieutenant, sergeant, and civilian) did enough to correct or prevent these conditions, even after having these issues identified in City audit reports.

Police Oversight Commission Report:  APD Evidence Unit and Senior APD Officer Investigation Executive Summary dated June 6, 2005, p. 1, attch as Exhibit D.   The redacted POC Report itself states that problems in the evidence room management “caused citizens to be deprived of property which could have been returned to them.”  Id. (Report).  As the magnitude of evidence substantiating the Plaintiff’s claims has become publicly known, efforts at discovery compliance seem to have correspondingly declined.


Given the procedural quagmire resultant from Defendant’s incomplete discovery responses, the Plaintiff has no choice but to seek to compel Defendant Gallegos to actually perform a reasonable search of his records, and to produce information and documents in his possession, custody and control.  


Due to the extraordinary delay in producing the requested records, and abject non-compliance with provision of any privilege logs, the Plaintiff also requests such other relief as the Court determines appropriate under the circumstances, including evidentiary sanctions, such that this case can timely proceed to trial as scheduled on March 13, 2006 on a constitutionally fair footing and without further delay.

Standard of Review

Defendant Gallegos has asserted objections based on grounds that requests are vague, overly broad, unduly burdensome, irrelevant, not reasonably calculated to lead to the discovery of admissible evidence, and that privacy interests of police officers and citizens may be impacted. As an threshold matter, the party resisting discovery has the burden to support its objection, which is a heavier burden than simply asserting a conclusory objection.  McCoo v. Denny’s Inc., 192 F.R.D. 675, 686 (D. Kan. 2000). 

As to objections of vagueness and over breadth, a responding party is charged with exercising “reason and common sense to attribute ordinary definitions to terms and phrases utilized in Requests for Production.”  Cory v. Aztec Steel, 225 F.R.D.  667, 671 (D. Kan. 2005).  When a party refuses to exercise such commonsense and fails to reasonably attempt to respond, the Court may overrule its objection.  Beach v. City of Olathe, Kansas,  203 F.R.D. 489, 497 (D. Kan 2001).  Regarding objections as unduly burdensome, the burden is on the party asserting the objection to show that responding to discovery is unduly burdensome.  See Snowden v. Connaught Lab., Inc., 137 F.R.D. 325, 332 (D. Kan. 1991).   Merely asserting the objection is not enough.  Assuming the objecting party makes a showing of proof, “[t]he court should balance the burden on the interrogated party against the benefit to the discovering party of having the information.  Discovery should be allowed unless the hardship is unreasonable compared to the benefits to be secured from the discovery.”  Beach, 203 F.R.D. at 493.  

 “Discovery should ordinarily be allowed under the concept of relevancy unless it is clear that the information sought can have no possible bearing upon the subject matter” of the action.  Kelling v. Bridgestone/Firestone, Inc., 157 F.R.D. 496, 497 (D. Kan. 1994).  The same holds true as to objections asserting that the information sought is not likely to lead to admissible evidence - the discovery should be allowed absent the requesting party’s abject failure to demonstrate the nature of potential evidence that the request will lead to.

Defendant Gallegos also objects on the basis of work product and attorney-client privilege doctrines, yet has failed and refused to provide privilege logs pursuant to Rule 26(b)(5) for his asserted privileges.  “It is well settled that confidentiality does not act as a bar to discovery.”  Beach, 203 F.R.D. at 495.  A claim of privilege does not stand as adequate response, without provision of privilege logs upon which the assertions can be evaluated, as the privilege log “is the claim of privilege or protection.”  Hobley v. Chicago Police Commander Burge, 2005 U.S. Dist. LEXIS 911, *28 (N.D. Ill 2005)(emphasis added), provided in Plaintiff’s Supplement of Unpublished Decisions, filed June 10, 2005, Doc. No. 64.  It is the responding party’s obligation to support their claimed privilege, and when the party fails and refuses to substantiate its claims of privilege, the Court may find waiver for this sanctionable conduct.  See Advisory Committee Notes, 1993 Amendments to Rule 26(b)(5).   

The remaining issues presented involve a determination of whether the Defendant’s conduct is subject to sanctions.  Rule 26(g)(3) sanctions allow the Court to fashion “appropriate sanctions” when the Court finds objections and non-responsiveness have been imposed for improper purposes of delay, which may be applicable in this case due to the extensive delays defendant’s have caused by their non-responsive discovery answers. See Fed. R. Civ. P.  26 (g)(2).


The primary purpose of Rule 37 sanctions is to deter future abuse of discovery.  Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976) (per curiam).  Rule 37(b), Federal Rules of Civil Procedure, permits the imposition of a variety of sanctions following a party's failure to cooperate in discovery.  It is well settled that the imposition of sanctions, as well as the choice of an appropriate sanction, is a matter committed to the sound discretion of the court.  The court's discretion is limited in that Fed.R.Civ.P. 37 requires that any sanction be "just" and that the sanction be specifically related to the particular "claim" which was at issue in the order to provide discovery.  See Fed.R.Civ.P. 37(b)(2); see also Ins. Corp. of Ireland v. Compagnie des Bauxites, 456 U.S. 694, 707 (1982).  The types of sanctions appropriate under the circumstance range from directing production and responses to evidentiary sanctions.  See, e.g., In re: Indep. Service Org. Antitrust Litig., 85 F. Supp 2d. 1130, 1162 (D. Kan. 2000).
The Requests for Production Sought from Defendant Gallegos

As an initial matter, and as to all objections asserted by Defendant Gallegos, the Plaintiff asserts that Defendant Gallegos has waived any cognizable objections as in no instance has the Defendant provided a basis for his boilerplate objections. In Carlson & Assocs, a prejudiced party asserted in a slightly different context “that stating objections in boiler plate language does not give [opposing] counsel adequate notice of what is at issue.” George T. Carlson & Assocs. v. United States Bankr. (In re Ingersoll), 238 B.R. 202, 205 (D. Colo., 1999). The Court went on to state that the lack of notice often requires the filing of additional motions, as Plaintiff must do here, for clarification.  See id. “ There is some plausibility to the suspicion that the procedure [boiler plate objections] may be designed to be so burdensome and time consuming” requesting counsel may simply give up rather than defend the fee applications springing from the tediousness of submitting detailed Motions to Compel. Id.  “Such a perception,” the Court stated, even if unwarranted, impugns the integrity of the court.” Id.  In the face of the extraordinary delays in discovery production in this case resultant with the Plaintiff only receiving general objections when responses were finally obtained, it is for the Court to determine whether a strategy of delay was employed.  


Furthermore, in no instance wherein Defendant Gallegos asserted a privilege, has Defendant Gallegos provided a privilege log as required by the Rules, despite having been placed on notice on 
May 2, 2005 that the Plaintiff would contend all assertions of privilege have been waived if no privilege logs were received by May 6, 2005.  DirectTV v. Puccinelli, 224 F.R.D. 677, 682 (Dist. Kan. 2004)(overruling claims of privilege where the responding party made no efforts at anytime to describe the nature of any of the alleged privileged documents or information). The party asserting privileges “must describe in detail the documents or information to be protected and provide precise reasons for the objection to discovery. A 'blanket claim' as to the applicability of a privilege does not satisfy the burden of proof." ERA Franchise Sys., Inc. v. Northern Ins. Co., 183 F.R.D. 276, 278-79 (D. Kan. 1998) (citation omitted). It is the Plaintiff’s position that all Defendant Gallegos’ objections and assertions of privilege have been waived by failure to conform to the Rules. Ritacca v. Abbott Labs, 203 F.R.D. 332, 335 (N.D. Ill. 2001).  All contested requests and responses are attached.


Requests for Production Nos.  4 and 4 (the second is mis-numbered on Plaintiff’s page 5), sought investigatory reports and internal investigations regarding evidence and Fourth Amendment related practices of the APD from a spectrum of sources.  No. 4 requested that Defendant Gallegos:
Please provide a copy of all reports by any investigator or by any expert or consultant in police or public safety work (whether court-ordered or otherwise) concerning the operations of the City of Albuquerque police or public safety department related to search & seizure practices, Fourth Amendment or New Mexico state law search & seizure practices, evidence handling, property retention and forfeiture or failure to forfeit seized properties, including but not limited to memorialization of investigations into the operations of the City of Albuquerque police or public safety department; all statements taken; the reported findings; and the conclusions and/or recommendations from 1995 through the present time.

The mis-numbered No. 4 on page five requested

Please provide a copy of all reports or internal investigations created by any employee of the City of Albuquerque, or any person contracted by the City of Albuquerque,  concerning the operations of the City of Albuquerque police or public safety department, concerning the operations of the City of Albuquerque police or public safety department related to search & seizure practices, Fourth Amendment or New Mexico state law search & seizure practices, evidence handling, property retention and forfeiture or failure to forfeit seized properties including but not limited to memorialization of investigations into the operations of the City of Albuquerque police or public safety department; all statements taken; the reported findings; and the conclusions and/or recommendations relating to the police department for the preceding ten years. 


Defendant Gallegos claimed the requests were irrelevant, vague, overly broad, unduly burdensome, not reasonably calculated to lead to admissible evidence, as well as work product and attorney-client privileges protected.  As to the second No. 4, Defendant Gallegos objected on the grounds that the material sought may violate a police officer’s or citizen’s right to privacy.

The Plaintiff is attempting to establish the policies and procedures employed by APD in relation to seized citizen properties. That the requests are objected to as irrelevant is so contrary to commonsense that it hardly needs argument to the contrary, especially in light of Plaintiff’s and the public’s knowledge that extensive investigations have been done on various aspects of evidence mishandling by the APD’s own internal affairs and other APD departments, as well as by the New Mexico Attorney General’s office and the Police Oversight Commission, as noted in the introduction.  

That the requests are vague, overly broad, burdensome and not calculated to lead to admissible evidence deserves similar response, as at the minimum Plaintiff is entitled to all formal investigation materials known to the public regarding evidence handling.  This is not a case wherein the Plaintiff is merely speculating that the discovery he seeks exists.   It is public record that the material exists.  Defendant Gallegos has made no requisite showing to support any of his general objections to complying with production, and has so failed in his proof to carry his objection.  See Mason v. Stock, 869 F. Supp. 828, 834 (D. Kan. 1994).  Defendant Gallegos has further waived any objections based upon privilege, as he has failed to properly assert the objections through provision of privilege logs.  

As to claims that officers and or citizen’s privacy rights may be affected, the objection must also fail.  Because Defendant Gallegos has made only general objections in violation of Rule 26, the Plaintiff is left to guess his basis.  Assuming Defendant Gallegos objects because the requested investigatory materials are surely to be inflammatory to any named police officers or citizens, the objection fails to address any protected privacy interest.  In Stidham v. Police Officer Standards and Training, the Tenth Circuit acknowledged that allegations in police internal records that an officer had raped a young woman were “certainly” “sensitive in nature and considerably stigmatizing.” Stidham, 265 F.3d 1144, 1155 (10th Cir. 2001).  The Court continued on to state that “[h]owever, as we have previously noted, ‘a validly enacted law places citizens on notice that violations thereof do not fall into the realm of privacy,’ and ‘criminal activity is thus not protected by the right to privacy.’” Id.; see also Paul v. Davis, 424 U.S. 693, 712-13, 47 L. Ed. 2d 405, 96 S. Ct. 1155 (1976) (accurate information concerning unlawful activity is not encompassed by any right of confidentiality, and therefore it may be communicated). 

As in Stidham, Defendant Gallegos has failed to demonstrate any legitimate expectation of privacy he has standing to protect, and the investigatory materials requested herein must be produced in their entirety.  Id. Furthermore, the investigatory materials are relevant and highly probative for establishing the supervisory liability asserted against Defendant Gallegos and the municipality.  Gutierrez-Rodriguez v. Cartagena, 882 F.2d 553, 573 (1st Cir. 1989).  The materials sought are certain to show the “gross lapses in the supervision and discipline of” officers which the Plaintiff must prove for municipal liability and as the underlying necessity for the Plaintiff’s requested injunctive relief.  Id. at 572.  

Requests for Production Nos. 5, 7, 8 and 12 sought grievances, reports complaints, personnel files and disciplinary materials.  In the May 12th and 13th dialogues, Plaintiff offered to temporally limit the requests to the year 2000 forward and as to property, limit the request to currency related issues to which Defendant agreed, but even so, Defendant Gallegos failed to produce any additional discovery.  No. 5 asked Defendant Gallegos’ to:
Please provide a copy of all grievances, reports, internal investigations,  or other forms of complaint concerning City of Albuquerque police or public safety officers for the preceding ten years, regarding the operations of the City of Albuquerque police or public safety department related to search & seizure practices, Fourth Amendment or New Mexico state law search & seizure practices, evidence handling, property retention and forfeiture, property abandonment or failure to forfeit seized properties. 


No. 7 requested Defendant Gallegos to
Please provide a copy of all complaints filed in state or federal court against you or any of your agents or employees and/or against any individuals employed by the City of Albuquerque concerning City of Albuquerque police or public safety officers from 1995 through the present time, concerning the operations of the City of Albuquerque police or public safety department related to search & seizure practices, Fourth Amendment or New Mexico state law search & seizure practices, evidence handling, property retention and forfeiture or failure to forfeit seized properties. 
No. 8 asked Defendant Gallegos to
Please provide a copy of the personnel file (specifically to include pre-employment psychological evaluations, training records, disciplinary records, performance evaluations for the preceding ten years, (EWS) or early warning system profiles);   of any employee of the City of Albuquerque identified in the  interrogatories, including but not limited to all personnel and/or employment files and/or disciplinary files and/or grievance form files and/or EWS profiles of Officer Steve Picchione, Officer Michael Wosick, Officer Christopher Mason, Officer Mock, Sgt. Paul Heh, and Detective Greigo.
No. 12 sought to have Defendant Gallegos
Please provide copies of any and all internal investigations and dispositions of all citizen complaints against Officer Steve Picchione, Officer Michael Wosick, Officer Christopher Mason, Officer Mock, Sgt. Paul Heh, and Detective Greigo, and any other employees of the City of Albuquerque Police and Public Safety Departments previously identified in the interrogatories, and please provide any and all records related to the investigation of any other previously identified individuals.

Defendant Gallegos objected that all these requests were irrelevant, vague, overly broad, unduly burdensome, not reasonably calculated to lead to admissible evidence.  As to Nos. 5, 8, and 12, Defendant Gallegos also objected on grounds of work product and attorney-client privileges, which the Plaintiff continues to assert were waived by Defendant Gallegos’ failure to provide privilege logs.  The general, unsupported objections are groundless on their face and this Court can expedite resolution of the discovery matters by simply overruling all objections in non-compliance with the Rules.

As far as the Requests seek investigations and reports, the Plaintiff’s arguments in reference to Requests Nos. 4 above apply.  As to complaints filed, complaints are relevant, likely to lead to admissible evidence in support of the Plaintiff’s necessary proofs on municipal liability, and  as to the reports and investigations the Plaintiff is actually aware of, actually admissible as to municipal liability.  

Citizen complaints are discoverable in their entirety and may well lead to admissible evidence of failure to train and supervise.  Unger v. Cohen, 125 F.R.D. 67, 70 (S.D. N.Y. 1989).  Case files of internal investigations are “highly probative” of supervisory liability and as to whether municipal response to known deficiencies within the police department were adequate or deliberately indifferent to identified constitutional problems.  Gutierrez-Rodriguez, 882 F.2d at 573.  The Public knows that Defendant Gallegos at least coincidently left or lost his job as Police Chief as the media broke what is now known as the “Evidence Room Scandal,”  yet neither the Plaintiff nor the public at large are privy to how it occurred or upon what grounds. The standard at this point in litigation is whether the discovery sought is likely to lead to admissible evidence, which review of the requested materials is certain to do, based upon the summaries and snippets of the investigations the Plaintiff has already reviewed.  Id. at 574.  As explained in Guttierez-Rodriquez, the responses of supervisors to alleged past misconduct “and the effectiveness of the police disciplinary mechanism [are] highly probative on the issue of supervisory liability.”  Id.  The Court stated further:
 The evidence showed that the disciplinary system used by Cartagena failed to take account of past complaints in investigating officers' conduct. This made it very difficult to detect a pattern of misconduct. There was expert testimony that, regardless of whether the complaints [**69]  were true or false, the pattern established by their volume and similarity should have signalled to the supervisors that greater investigation was needed to determine what was at the bottom of the problem. The disciplinary system was not designed to reveal such patterns and neither Cartagena nor Alvarez personally acknowledged that a problem existed with Soto. Despite the aberrational number of complaints against him, Soto's supervisors turned a blind eye to the possibility of misconduct and failed to properly investigate a potentially violent officer. Instead of being "red flagged" by his supervisors, Soto received good evaluations, commendations and command responsibility. 
Id.   


This is the same situation the Plaintiff faces:  the Albuquerque Police Department’s record keeping makes it difficult to near impossible to document what occurred, as Defendants have already admitted much of the paper evidence of the evidence room mismanagement has been destroyed or is missing, an assertion corroborated by every source which has conducted an investigation of the matter.  See Introduction. Without liberal discovery, the Plaintiff as a private citizen will be extremely prejudiced in attempting to reconstruct what was occurring in APD when funded governmental entities have expressed frustration with all the resources available to them in attempting to accomplish a similar goal.

As to complaints, investigations and other materials requested relating to the Fourth Amendment claims, the Defendant has simply failed to respond, expecting the Plaintiff to simply walk away believing that no complaints or investigations exist.  In the deposition of APD Captain Marie Miranda, a recent and former evidence room captain, Miranda detailed the ongoing problems with seizures of currency without probable cause of a nexus to a crime, and the lack of training and supervision of evidence room employees as to their statutory duties pursuant to the State forfeiture statute the Plaintiff has alleged violated in the handling of his money..  See Deposition Excerpt Maria Annette Miranda, May 6, 2005, highlighted relevant portions,  attch as Exhibit  E .  If the Captain knew, it is reasonable to believe others knew, and goes to establishing municipal liability for the Fourth Amendment violations. 

Specifically as to No. 8 and 12, Defendant Gallegos relies on a boilerplate privacy argument the City continues to recycle based in large part on Denver Policemans Protective Ass’n v. Lichtenstein, 660 F.2d 432 (10th Cir. 1981),  to argue privacy rights in the personnel files.  The Defendant also stated he would provide a written list of the documents with Bates numbers and a Vaughn index, none of which has occurred to date, some 5 months after the promise to do so was made.

The City Defendants ignore Mangles v. Pena, 789 F.2d 836, 838-40 (10th Cir. 1986). The investigative reports at issue, including the New Mexico Attorney General’s report, all City investigations, including audits and underlying data and the Police Oversight Commission Report, are presumed to have been conducted with administrative regularity.  Mangels, at 838.  As regular proceedings concerning matters of alleged illegal activity, there is no constitutional privacy interest implicated that this Court can protect.  See, e.g., id. at 839.  The Plaintiff does not seek a rummaging of Defendant’s personal affairs or those of his subordinates, but rather an opportunity to evaluate the collected data regarding the Police Department as a whole, and limited to those individuals who have been revealed in the discovery and reports and investigations, to establish whether the City ignored that which it should have acted upon, causing the class of constitutional violations the Plaintiff complains of. 

In Request No. 9, the Plaintiff sought documentation to flesh out the procedures utilized by the City to ensure due process compliance in the seizures and retentions of citizen property:
Please produce all documents prepared by the City of Albuquerque Police Department regarding seized, forfeited, transferred and abandoned properties and currency, from 1999 to the present, specifically excluding seized properties returned to owners.  These requested documents include inventories and current status of all seized properties and currency forfeited, transferred or declared abandoned by the City, including case numbers, internal inventory numbers, and any documentation which references compliance with statutory and administrative requirements.


Defendant Gallegos objected with his stock, unspecific objection that that all these requests were irrelevant, vague, overly broad, unduly burdensome, and not reasonably calculated to lead to admissible evidence.  

The City provided, however, a single inventory covering 5 years and inconsistently showing police report numbers and or case numbers of seized properties in response to Defendant White’s Request No. 15, months after Defendant Gallegos simply refused to respond to this question.   It is unclear to Plaintiff exactly which Defendant’s request this inventory was intended to be responsive to as the Defendants have uniformly failed to index their Responses to the Plaintiff’s questions, but regardless, the inventory provided fails to fully answer either Defendant’s request.  The inventory fails to indicate disposition of properties, and fails to correlate police report numbers with state District Court case numbers.  The Plaintiff has requested on several occasions that the Defendant complete his response to this Request, and has sought to have the produced spreadsheets provided the Plaintiff in electronic format.  Defendant Gallegos has never updated the spreadsheets nor provided the requested electronic version of the spreadsheets, although the inventories were obviously computer generated.  


When the Plaintiff has attempted to correlate his generated data on currency seizures for the years 2004 and 2001 with the City produced discovery for the same years, it does not match, nor do the City spreadsheet numbers come close to matching the currency amounts shown in the City’s own published audits on it’s forfeiture practices required by federal law.  When the Plaintiff sought explanation as to how the federally required forfeiture reports showed in excess of $3,000,000.00 in seizures for a year the City reported in discovery as having done no currency forfeitures, no explanation was received.  In efforts to work cooperatively with Defendant Gallegos as to compilation of the requested data, the Plaintiff even provided his electronic files created at his own expense to the City, to no avail.  No such sharing of the City’s electronic data bases was provided in return. Defendant Gallegos must be compelled to completely and fully complete this Request as it is the material and crucial data underlying the Plaintiff’s claims for injunctive relief, and fully in the control of the Defendants.

In Request No.  14, the Plaintiff sought data specific to the seizure of his $10,000.00:

Please provide all documentation on and related to the chain of custody of the $10,000.00 seized on February 19-20, 2001 at 2632 Granite, NW to the present, including the internal police department inventory or bar code number or other identifying information and or account numbers of any accounts the seized currency has been deposited in to the present, as well as statements or other documents with [sic] show the rate of interest the seized money has earned to-date. 

The Defendant responded that he had sought the documents, subject to objection as to providing the specific account number into which the currency was deposited for reasons of security.  Some documentation has been provided, such as the front and backs of the evidence tags which show no chain of custody for the Plaintiff’s currency, while they do show misdated and incorrect currency inventory sheets.  The Defendant has orally represented through counsel that no currency logs can be found for the Plaintiff’s money, and although the redacted POC Report states that the evidence room “vault money logs were missing for 2002 and 2004,” Plaintiff has been provided no affidavit as to the assertions made through counsel. See POC Report, redacted copy, p. 4, attch as Exhibit F. The Plaintiff has received a similar oral affirmation that no deposit record exists of the Plaintiff’s currency in an unsworn statement from counsel, although Defendant Gallegos did produce photocopies of the Plaintiff’s seized $10,000.00 in currency.   The Plaintiff still seeks data on the bank accounts utilized for currency seizure deposits and whether these accounts are interest bearing.  Upon information and belief, the accounts utilized by the Police Department contain hundreds of thousands of dollars in seized currency as according to the 2004 City audit of City forfeiture practices for federal compliance, the City of Albuquerque reportedly seized currency in the amount of 
$3,074,318 in 2003. Albuquerque Police Department Special Investigations Division Audit, No. 04-102, Confidential and Forfeiture Funds, available at http://www.cabq.gov/audit/reports/04-102f.pdf.  The disclosure of the account information and balances is relevant to establishing a pattern and practice of seizing and failing to return currency.  Disclosure of the interest-bearing nature of the accounts goes to damages and whether an additional and unauthorized and unconstitutional taking of private property has occurred.

Request No. 16 sought discovery primarily to substantiate the Plaintiff’s Fourth Amendment claims and municipal liability. 

Please produce transcripts or tapes of any interviews, and/or copies of any complaints concerning conduct of City of Albuquerque officers during the execution of searches pursuant to arrests, consent and warrantless searches, search or arrest warrants, and/or copies of the Albuquerque Police Department (EWS) or early warning system profiles and/or internal affairs files. 

Defendant Gallegos provided his now familiar general objection that the request was irrelevant, vague, overly broad, unduly burdensome, and not reasonably calculated to lead to admissible evidence, further incorporating his privacy objections in response to request No. 8.

The Plaintiff has asserted that there is a pattern and practice of seizures of citizen property without probable cause as to a nexus to a crime and cannot prove his allegations without data in the form requested from the Police Department as the controller of the data sources.  While the Defendant has not even admitted any complaints exist, let alone provide any, the media has reported investigation of 109 citizen complaints related to seized properties in the past year.  See T.J. Wilham, APD Handling Citizen Complaints During Evidence Probe, Albuquerque Journal, April 28, 2005, at C1 (noting “109 complaints so far this year”).

The Request seeks statements regarding searches complained of.  With the magnitude of investigation that has occurred regarding APD and the evidence room practices over the past five years, and the confirmations in the various reports of hundreds of statements having been taken, it is certain such exist.  The Plaintiff simply seeks what the public knows exists and should be compelled to disclose the information to the Plaintiff..  

Finally, the Plaintiff seeks Defendant Gallegos’ full compliance in responding to an additional discovery request served on November 10, 2004, which sought “all memorandums, reports, emails, or documents drafted by Larry Sonntag…regarding the City of Albuquerque’s failure to take preventative action to restrict destruction of evidence relating to property in the possession of the Albuquerque Police Department. “  Defendant Gallegos provided the specifically requested October 11, 2004 memo, but never objected nor provided any other materials in response to this request. As the POC redacted report reveals that approximately 15, 000 emails were reviewed, the footwork to respond to this request has most likely been completed to the extent necessary to reasonably respond to the Plaintiff’s request, so little burden can be claimed.  The Plaintiff requests defendant Gallegos be compelled to provide all materials responsive to this Request immediately, as they are most certainly already compiled and indexed and any objections that might have been made have been waived for failure to assert them. 
Conclusion

Defendant Gallegos is the former City of Albuquerque Chief of Police. He was entrusted with the public’s confidence that he would operate in full compliance with the law and his ethical responsibilities, and instead, he has egregiously delayed and obfuscated these proceedings for ten months as the New Mexico Attorney General’s Investigation and Police Oversight Commission Report found he delayed and obfuscated the investigation of the evidence room.


Delay and mounting attorneys’ fees can equate to prejudice supporting discovery sanctions.  See Jones v. Thompson, 996 F.2d 261, 264 (10th Cir. 1993).  Such “[f]ailure to comply with the rules of discovery often makes it impossible for cases to proceed with any degree of regularity or to be resolved in a just, speedy and inexpensive manner,” thereby disrupting the judicial process.   Starlight 186 F.R.D. at 649; see also FDIC v. Renda, 126 F.R.D. 70, 73 (D. Kan. 1989). Willful disruption of the judicial process is sanctionable.


WHEREFORE, the Plaintiff requests that Defendant Gallegos be found to have waived all boiler plate and unsupported objections, as well as objections based upon privilege for his extended failure to provide privilege logs, and be ordered to do reasonable search of the records he has legal access to, detailing his search methodology in sworn statements and respond appropriately and immediately to the Plaintiff’s discovery requests.


Plaintiff further requests that where the Court finds appropriate, the Court simply enter its evidentiary sanctions against Defendant Gallegos and the City of Albuquerque for impeding the truth-finding functions of this Court for three-quarters of a year, such that this case may proceed to trial as scheduled March 13, 2006, ordering such other relief as the Court deems necessary to secure his compliance and to compensate the Plaintiff for work made necessary by Defendant Gallegos’ personal and willful non-compliance with the Rules of this Court.

 






Respectfully submitted:

By:
__________________________ 

Joe M. Romero, Jr.

Co-Counsel for Plaintiff Jones

1905 Lomas NW

Albuquerque, NM 87104

505.843.9776

And:
__________________________ 

Jody Neal-Post

Co-Counsel for Plaintiff Jones

317 Amherst SE

Albuquerque, NM 87106

505.268.7263
The Undersigned hereby certifies
that a true and correct copy  of the 

foregoing was served on all 

Defendants’ counsel of record, 

Ms. Kathryn Levy, this                 day 

of  July, 2005.

__________________________
Jody Neal-Post 
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