IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO
Chris Jones, 


Plaintiff, 

vs.






 No. CIV- 04-174 JH/LFG 

City of Albuquerque, et al.







Defendants.

MEMORANDUM IN SUPPORT OF

MOTION TO COMPEL:  DEFENDANT DONALD HARRIS 

COMES NOW THE PLAINTIFF, by and through his counsel of record, Joe M. Romero, Jr., and Jody Neal-Post, and hereby submits his Memorandum in Support of Motion to Compel answers to his Interrogatories and Requests for Production from Defendant Donald Harris, Esq. The Defendant, as explained more fully below, has waived all objections on the basis of timeliness to any Motions to Compel Plaintiff may file in regard to Plaintiff’s discovery served to date. As grounds for his Motion, and in Support thereof, the Plaintiff states as follows.

Introduction


The Plaintiff has made continuous and persistent efforts to obtain discovery from the various Defendants.  The Plaintiff has been denied responses to his interrogatories and the production of documents that Defendants should have provided, some eight months and five or more extensions after discovery was originally propounded.  While no Defendants have reasonably and fully responded to discovery, this Motion seeks to compel Defendant Donald Harris’ responses, while subsequent Motions shall address the recalcitrance of the remaining Co-Defendants. 

Defendant Harris simply stopped seeking extensions after failing to respond timely to his fifth extension in this multi-defendant civil rights case. Counsel for Defendant Harris, Ms. Kathryn Levy, attempted to mitigate the prejudice caused Plaintiff by her clients’ delays by agreeing that Defendants would not assert any arguments of untimeliness to Plaintiff’s Motions to Compel, as Defendants’ counsel tried to resolve the discovery difficulties. Therefore, this Motion to Compel is timely filed pursuant to the agreement of counsel.

Discovery to all Defendants was originally served during the last two weeks of September 2004.  All Defendants requested and were granted multiple extensions, in efforts on Plaintiff’s part to acknowledge the extensive nature of the pattern and practice proof Petitioner was requesting from Defendants in this civil rights case.

Defendant Harris finally submitted his first Responses and Objections on February 8, 2005. Attch as Exhibit A. Counsels conferred repeatedly as to the deficiencies identified by the Plaintiff and Defendant’s counsel represented she would attempt to work with her client to supplement Defendant Harris’ responses. The Plaintiff sought privilege logs from Defendant Harris orally and via email for all responses claiming privileges. 
          
The Plaintiff submitted a formal good-faith letter regarding Defendant Harris’ unresolved issues on March 21, 2005. Attch as Exhibit B.  Extensive contact continued between Plaintiff’s and Defendant’s counsel, but discovery remained largely unresolved.  On March 29, 2005, the Parties’ Joint Motion to Reopen Discovery was denied.  The Parties filed Joint Objections to the denial of their Motion to Reopen on April 7, 2005, in which Defendants affirmed to the Court:
The Defendants have committed, and commit to this Court, that they will diligently proceed with all remaining discovery disputes by responding within ten days of any notice of disputes by either reaching an accord of the dispute with the Plaintiff’s counsel and amending, supplementing or producing additional responses or advise Plaintiff of their continuing objection so that the same may be brought to the attention of the Court.

Joint Objections to the Magistrate’s Order, filed April 7, 2005, pp. 4-5; see also i.d. (detail of discovery history). The Joint Motion has not yet been ruled upon.

Defendant’s counsel responded to Plaintiff in writing on April 13, 2005, in a good-faith letter purporting to address four different defendants.  Although the letter stated it included responses to Plaintiff’s March 21, 2005 letter regarding Defendant Harris, no response replied to Plaintiff’s concerns regarding Defendant Harris.  Defendants’ counsel indicated she was scheduling meetings with the various Defendants the following week to “review the specific concerns you raised in your letter.”  

Defendant’s letter of April 13, 2005 promised supplemental responses by April 22, 2005.  Defendant Harris has not provided any supplements by his self-imposed deadline, nor have two of the other three Defendants who promised supplements by April 22, 2005. As Counsels have been in close contact throughout, it simply appears to the Plaintiff that Defendant’s counsel is unable to coerce, cajole or otherwise prompt her clients to cooperate with discovery.  


Defendant Harris’ initial responses claimed privileges.  None of the Defendants claiming privileges have provided privilege logs pursuant to Plaintiff’s numerous oral and written demands. Plaintiff’s counsel sent all Defendants a letter on May 2, 2005 advising that privilege logs had never been received and that all objections would be waived if the privilege logs were not received by May 6, 2005. Attch as Exhibit C.  Despite Plaintiff’s notice, no Defendant provided a privilege log by May 6, 2005.


Given the procedural quagmire resultant from Defendant’s dilatory and non-responsive discovery responses, the Plaintiff has no choice but to seek to compel production of the interrogatory answers and documents, as the Defendants’ continued delinquency will only compound the problems.  Plaintiff’s and opposing counsel’s continued efforts to work cooperatively have been stymied by opposing counsel’s own clients, the Defendants themselves.  Already, the Court docket has been impacted by the Defendants’ actions. The Plaintiff thus has no choice but to seek to compel interrogatory responses, to compel Defendant Harris to actually perform a reasonable search of his records, and to produce information and documents in his possession, custody and control.  

Defendant Harris, a former City of Albuquerque municipal attorney, has an enhanced responsibility to cooperate in these proceedings, and he has cooperated less than the average litigant:

An attorney in the employ of the government is not on the same footing as a private attorney.  He or she has the august majesty of the sovereign behind his or her every utterance….As a result, the attorney representing the government must be held to a higher standard than that of the ordinary lawyer.

Silverman v. Ehrlich Beer Corp., 687 F. Supp. 67, 69-70 (S.D.N.Y. 1987); see also Berger v. United States, 295 U.S. 78, 88, 55 S. Ct. 629 (1935).  These standards for a government attorney are not lessened by a government attorney’s status as a party, especially when the allegations of the complaint are that such attorneys have violated the constitutional rights of citizens of the municipality that has entrusted them with employment as citizen representatives.

Given the extraordinary delay in producing responses and records, and given the enhanced responsibilities of government attorneys to cooperate with the truth-finding functions of this Court, the Plaintiff also requests such other relief as the Court determines appropriate under the circumstances.

Standard of Review


Defendant Harris has asserted objections based on grounds that requests are vague, overly broad, unduly burdensome, irrelevant, not reasonably calculated to lead to the discovery of admissible evidence, and that requests are argumentative. As an initial matter, the party resisting discovery has the burden to support its objection, which is a heavier burden than simply asserting a conclusory objection. McCoo v. Denny’s Inc., 192 F.R.D. 675, 686 (D. Kan. 2000). As to objections of vagueness and over breadth, a responding party is charged with exercising “reason and common sense to attribute ordinary definitions to terms and phrases utilized in interrogatories.” Cory v. Aztec Steel, 225 F.R.D. 667, 671 (D. Kan. 2005). When a party refuses to exercise such commonsense and fails to reasonably attempt to respond, the Court may overrule its objection. Beach v. City of Olathe, Kansas, 203 F.R.D. 489, 497 (D. Kan 2001).  As to objections of unduly burdensome, the burden is on the party asserting the objection to show that responding to discovery is unduly burdensome. See Snowden v. Connaught Lab., Inc., 137 F.R.D. 325, 332 (D. Kan. 1991).   Merely asserting the objection is not enough. Assuming the objecting party makes a showing of proof, “[t]he court should balance the burden on the interrogated party against the benefit to the discovering party of having the information.  Discovery should be allowed unless the hardship is unreasonable compared to the benefits to be secured from the discovery.” Beach, 203 F.R.D. at 493.  

 “Discovery should ordinarily be allowed under the concept of relevancy unless it is clear that the information sought can have no possible bearing upon the subject matter” of the action.  Kelling v. Bridgestone/Firestone, Inc., 157 F.R.D. 496, 497 (D. Kan. 1994).  The same holds true as to objections asserting that the information sought is not likely to lead to admissible evidence- the discovery should be allowed absent the requesting party’s abject failure to demonstrate the nature of potential evidence that the request will lead to.

Defendant Harris also objects on the basis of work product and attorney-client privilege doctrines, yet has failed and refused to provide privilege logs pursuant to Rule 26(b)(5) for his asserted privileges. However, “[i]t is well settled that confidentiality does not act as a bar to discovery.” Beach, 203 F.R.D. at  495.  A claim of privilege does not stand as adequate response, without provision of privilege logs upon which the assertions can be evaluated, as the privilege log “is the claim of privilege or protection.” Hobley v. Chicago Police Commander Burge, 2005 U.S. Dist. LEXIS 911, *28 (N.D. Ill 2005)(emphasis added). It is the responding party’s obligation to support their claimed privilege, and when the party fails and refuses to substantiate its claims of privilege, the Court may find waiver for this sanctionable conduct.  See Advisory Committee Notes, 1993 Amendments to Rule 26(b)(5).   

The remaining issues presented involve a determination of whether the Defendant’s conduct is subject to sanctions.  The primary purpose of Rule 37 sanctions is to deter future abuse of discovery.  Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976) (per curiam).  Rule 37(b), Federal Rules of Civil Procedure, permits the imposition of a variety of sanctions following a party's failure to cooperate in discovery.  It is well settled that the imposition of sanctions, as well as the choice of an appropriate sanction, is a matter committed to the sound discretion of the court.  The court's discretion is limited in that Fed.R.Civ.P. 37 requires that any sanction be "just" and that the sanction be specifically related to the particular "claim" which was at issue in the order to provide discovery.  See Fed.R.Civ.P. 37(b)(2); see also Ins. Corp. of Ireland v. Compagnie des Bauxites, 456 U.S. 694, 707 (1982).  The types of sanctions appropriate under the circumstance range from directing production and responses to evidentiary sanctions.  See, e.g., In re: Indep. Service Org. Antitrust Litig., 85 F. Supp 2d. 1130, 1162 (D. Kan. 2000).
The Discovery Sought of Defendant Harris

The initial discovery was served on all Defendants between September 14- September 20, 2004, and Defendant Harris responded on February 8, 2005. In efforts to shorten this Motion, the Plaintiff states that in no instance wherein Defendant Harris asserted a privilege, has Defendant Harris provided a privilege log as required by the Rules. It is the Plaintiff’s position that all Defendant Harris’ assertions of privilege have been waived by failure to abide by the Rules. Ritacca v. Abbott Labs, 203 F.R.D. 332, 335 (N.D. Ill. 2001). 

Interrogatory No. 1 sought Defendant Harris’ relevant work experience in the areas of forfeiture and Fourth Amendment law and the identifying information of all causes and cases Defendant Harris worked on in his capacity as a City attorney, whether resolved through informal resolution or litigation. Defendant Harris claimed the request was vague, overly broad, unduly burdensome, irrelevant and not reasonably calculated to lead to admissible evidence, as well as work product and attorney-client privileges.

The request is not vague, and commonsense was all that was required to answer it. The request merely seeks the equivalent of a resume and case list in the areas of legal expertise related to the position Defendant Harris held at the City Attorney’s Office, relevant as the Plaintiff has alleged the City’s failure to train and supervise Defendant Harris in his employment.  The request was temporally limited; seeking only a case list from the short period of time Defendant Harris was employed by the City Attorney’s Office. Defendant Harris has made no requisite showing as to why producing such a limited list would be burdensome, and has so failed in his proof to support his objection.  Defendant Harris has further waived any objections based upon privilege, as he has failed to properly assert the objection through provision of privilege logs.  Even were logs produced, the privilege objections still fail, as facts underlying attorney client communications or upon which work product are created, are not privileged. Security Ins. Co. v. Trustmark Ins. Co., 218 F.R.D. 29, 33 (D. Conn. 2003). 

Interrogatory No. 4 asked Defendant Harris to 
“Identify all policies and procedures you were personally aware of while employed as a City Attorney governing the conduct of City of Albuquerque Attorneys in regard to procedures for maintaining, handling and disposing of seized evidence, property and currency, determination of ownership of seized properties and currency, declaring property abandoned,  forfeiture policies and practices, the return and or disposal of  seized property, compliance with state forfeiture laws and the taping and or recording in any manner of statements of parties and witnesses to City of Albuquerque lawsuits, both currently and at the time of the incidents giving rise to this complaint.” 

Defendant Harris simply responded that City attorneys are required to follow municipal, state and federal law, as well as the Rules of the Supreme Court of New Mexico and the Code of Professional Responsibility.

Defendant Harris’ answer is unresponsive to the question.  His answer is a general statement of the responsibilities of any attorney, rather than as requested, Defendant Harris’ personal awareness of specifically identified policies and procedures during his employment as a City Attorney.  The Plaintiff has alleged a pattern and practice of constitutional violations which include the City’s failure to train and supervise its City Attorneys, resultant in on-going property deprivations to the citizenry. Whether Defendant Harris was personally aware of the City’s policies and procedures in the specified areas is directly relevant and discoverable. The Plaintiff has alleged that Defendant Harris stated his reliance upon a City policy to refuse to return the Plaintiff’s seized money, such policy as asserted by Defendant Harris being to refuse to return currency based upon a claimant’s request for attorney’s fees.  Defendant White, Defendant Harris’ ultimate supervisor, has stated at his Interrogatory answer No. 7 that no such City policy existed, and Defendant Harris himself denied such a policy existed in response to his Interrogatory No. 7.  Clearly, Defendant Harris’ perceptions and personal knowledge of City policies and procedures is at issue, and Defendant Harris’ testimony as to his personal knowledge is relevant and admissible.

Defendant Harris again objected in stock fashion and based on privilege to Interrogatory No. 5, which asked:
Please identify by name (current and former, if applicable), address (current and former, if applicable), and telephone number (current and former, if applicable) each City of Albuquerque attorney who you consulted with or who worked on any matters regarding the seized money in question, or who has any information regarding the Attorney’s office involvement in the handling of the $10,000.00 in seized currency from 2632 Granite NW, Albuquerque, New Mexico, on February 19-20, 2001, from the date of seizure to the present.

A request to name an attorney with whom one worked does not seek privileged information as it does not elicit the mental impressions of the attorney. Protective Nat’l Ins. Co. v. Commonwealth Ins. Co., 137 F.R.D. 267, 280-81 (D. Neb. 1989); also In re Six Grand Jury Witnesses, 979 F.2d 939, 945 (2d Cir. 1992). Defendant Harris has no valid objection to providing the requested list of names and contact information, as the Plaintiff must ascertain the magnitude of knowledge within the City Attorney’s Office as to the handling of his currency for his failure to train and supervise and pattern and practice claims. 

Interrogatory No. 6 requested:

Please state why you failed to notify Mr. Rodney Goodloe, a party to the City of Albuquerque’s interpleader case, City Of Albuquerque v. Rodney Goodloe, David Summerville and Chris Jones, that you were tape recording your conversation with him regarding the seized currency in question until the end of the conversation, rather than seeking his permission for the taping at the outset of the telephone conversation.

Defendant Harris objected that the question was argumentative and assumed a breach of a legal duty, was irrelevant and would not reasonably lead to admissible evidence.  However, Interrogatory No. 6 is a legitimate “contention” interrogatory which enables the propounding party to determine the proof required to rebut Defendants’ assertions at trial. See Bohannon v. Honda Motor Co., 127 F.R.D. 536, 538 (D. Kan. 1989).

The Plaintiff has asserted that Defendant Harris used the interpleader case he filed as a means to continue to unlawfully deprive the Plaintiff of his property, and that Defendant Harris used the improper means of a surreptitious taping of an adverse party to fabricate a competing claim to Plaintiff’s property.  The Plaintiff simply seeks Defendant Harris’ contentions as to his choice of actions while in his investigative capacity as a City Attorney, much like seeking the factual basis as to why a police officer believed he had consent for a warrantless search. The request is relevant as going to the core of the Plaintiff’s claims against the City Attorney’s Office. Defendant Harris claimed no privilege in response to this question, and therefore any privilege that could have been asserted is waived. 

Interrogatory No. 7 sought whether a “no-settlement” policy existed as to not returning claimant’s properties when they sought legal fees and to which claimants Defendant Harris had personally had asserted “the policy” to the Plaintiff.  Defendant Harris satisfactorily responded regarding the alleged policy, but failed to indicate all the claimants to whom he had applied the policy.  That Defendant Harris is now changing course and asserting the policy he previously relied upon does not exist, does not relieve him from identifying all claimants to whom he applied a non-existent policy. The answer is simple and Defendant Harris’ blanket and repetitive boilerplate objections are not cognizable.  See Mason v. Stock, 869 F. Supp. 828, 834 (D. Kan. 1994).  Defendant Harris applied “the policy” or he did not.  If he did, a listing of claimants to whom he applied “the policy” will suffice. 

Interrogatory No. 8 sought citizen complaints related to Defendant Harris’ handling of property claims:
Please state the dates of all allegations made to the City of Albuquerque Attorney’s office or to the City Police Department of alleged failures of the City on any case on which you participated in any way, to provide notice of forfeiture of seized properties, deposit currency in statutorily compliant accounts pursuant to state law, forfeit, declare abandoned, transfer title to and or return seized property in a timely fashion, including the source of the allegations, contact information as to the complainant as known to the City Attorney’s office, and actions taken by the City Attorney’s office in response to allegations involving you directly or regarding cases or matters on which you worked.

Defendant Harris responded with his stock objection, including privilege. Citizen complaints are discoverable in their entirety and may well lead to admissible evidence of failure to train and supervise. Unger v. Cohen, 125 F.R.D. 67, 70 (S.D. N.Y. 1989). 


Interrogatory No. 9 sought identification of all
City of Albuquerque Legal procedures or practices taken or utilized by you in conformance with NMSA 1978 (2001) §§ 31-27-1 et seq. in regard to  the $10,000.00 in seized currency from 2632 Granite NW, Albuquerque, New Mexico, on February 19-20, 2001 to the present, including when and where the currency was deposited or kept, and if procedures and or practices differed from the cited statutory requirements, please state what procedure or practice differed and the justification for the departure. 

Defendant Harris objected that the question assumed a legal duty or obligation which did not exist, but did respond that he did not initiate a forfeiture.  Defendant Harris did not claim any privilege and such is therefore waived. 

The Plaintiff is attempting to establish the policies and procedures employed by the City Attorney’s Office in relation to seized citizen properties. Discovery provided by Defendant White has revealed that the City of Albuquerque has not initiated a forfeiture of title to property under the identified statute since 2002, and yet according to the 2004 City audit of City forfeiture practices, the City of Albuquerque reportedly seized currency in the amount of $ 3,074,318 in 2003. Albuquerque Police Department Special Investigations Division Audit, No. 04-102, Confidential and Forfeiture Funds, available at  http://www.cabq.gov/audit/reports/04-102f.pdf. How the City handles transfer of legal title and or return of this currency is the heart of the Plaintiff’s due process claim for injunctive relief. Contention interrogatories such as this are legitimate and necessary to narrow issues for trial and to allow the Plaintiff to rebut the Defendants’ claims, and Defendant Harris should be compelled to respond fully.

In the present case, Defendant’s counsel orally asserts that deposit information for the currency at issue cannot be located, no evidence room logs exist for the seized currency and there is no chain of custody for this currency as the evidence tags produced are all blank in the pre-printed area for chain of custody. Exactly what the City Attorney’s Office was doing in relation to seized currencies, and specifically what it did regarding the return of the Plaintiff’s currency, is the entire basis of the Plaintiff’s Fifth Amendment claims.  Whether any procedures and or practices were in place to effectuate the legal transfer or return of currency, and if they were followed, goes to proof of failures in the training and supervision of City attorneys and injunctive relief. Defendant Harris must commit his assertions to written supplemental responses such that they are sworn responses.

Interrogatory No. 10 seeks to establish whether Defendant Harris’ acts were random and unauthorized or accepted policies of the City Attorney’s office.  The request asked:

Please state whether the City of Albuquerque Legal Department actions or failures taken by you in regard to the $10,000.00 seized at 2632 Granite NW,, including your decision to file an interpleader suit to determine disposition of the currency, and the taping and or recording in any manner of statements of parties and witnesses to City of Albuquerque lawsuits, were taken or not taken pursuant to any policy, including any “no-settlement” policy of the City of Albuquerque, and which policy, if any, justified the actions or inactions of the City legal Department.  If your actions were not done pursuant to any policy, please so state.

Defendant Harris objected that the question was vague, irrelevant and not reasonably calculated to lead to admissible evidence, but asserted no privileges.  The objection is groundless. 
The Plaintiff must prove that Defendant Harris acted pursuant to a policy or custom of the City, as whether or not Defendant Harris acted randomly and without authorization is directly relevant to whether municipal liability can attach in this Section 1983 civil rights action.  Defendant Harris’ conclusory assertion that “[t]he actions taken in regard to the currency were in accord with New Mexico state law,” is insufficient- Defendant Harris failed to identify “the actions taken” such that Plaintiff can test his conclusory response. 

Defendant Harris objected to Interrogatory No. 11 based on privileges.  It requested:

Please state whether you, your attorney, or any other person acting on your behalf has interviewed and reduced to writing (or otherwise recorded) statements (regardless of whether those statements have been signed by the interviewee or were recorded with the permission of the interviewee) from any persons having or purporting to have knowledge or information pertaining to the City of Albuquerque Legal Department’s handling of the maintenance, handling and disposition and or transfer of legal title of the seized currency at issue and or the taping and or recording in any manner of statements of parties and witnesses to City of Albuquerque lawsuits; and if so, identify and describe the contents of each such statement, indicating the name, address and telephone number of the person so interviewed; when, where, and by whom he or she was interviewed; and the name, address, and telephone number of the person, firm, or organization now having possession or custody of each such statement.

Even had Defendant Harris not waived all privileges, the question does not seek privileged information, but merely a listing of person’s names and summaries of the identified documents’ contents.  To believe that the City of Albuquerque has not taken any statements in relation to the handling of seized evidence is to believe that all the extensive media coverage in the past months regarding the evidence room was false. In Hobley v. Burge, the Court found the testimony of counsel who had represented the City incredible in their assertions that counsel was unaware of the lawsuits against their clients for police torture of seized individuals, covered extensively in the media. Hobley, 2005 U.S. Dist. LEXIS 911, *20-21(stating that to believe counsel’s testimony would “require this court to believe that those lawyers are completely isolated from an important and intensely reported legal controversy in which the live and practice law.”). The New Mexico Attorney General’s (AG) report on its investigation of APD evidence room practices dated April 25, 2005 indicates 61 interviews were conducted.  Attch as Exhibit D.  Surely the City itself has done at least one interview which would be responsive to this question.  If the City has in fact not investigated, Defendant Harris’ simple response affirming that the City has undertaken no investigation would be substantial proof of failures in supervision and municipal liability premised on such failures, and is therefore relevant and discoverable. 

Defendant Harris referred the Plaintiff to the IPTR as to any persons he believed to, or are purported to, have information relative to the subject matter of this lawsuit.  This answer is unresponsive and evasive.  The Plaintiff’s discovery to date leads the Plaintiff to estimate that at least 100 persons in the City’s employment were aware of the mismanagement of seized properties.  Due to the breadth of knowledge and the cumulative nature of the admissible evidence that it would produce, the Plaintiff voluntarily limits his request to asking Defendant Harris to provide the requested information as to all persons with knowledge of the practices of the City in relation to the handling of, retention and return of seized currencies, specifically excluding other personal property. Such information is necessary to establish pattern and practice of constitutional violations and the City’s deliberate indifference to well known constitutional deficiencies. 

Defendant Harris objects based on privilege as to Interrogatory No. 16, seeking that he 

identify the steps you took in obtaining approval to file the interpleader suit, whom you contacted, whether orally or in writing, what document(s) support any assertions that your actions in filing the suit were approved by any person with such authority to do so, or that there was disapproval of the filing of the suit.

Privilege does not protect this requested disclosure.  The Plaintiff does not seek other than a listing of actions taken and keyed to department policy in order to compare Defendant Harris’ actions with identified City Legal Department policy, to determine whether Defendant Harris acted randomly or pursuant to a deficient policy or in the absence of policy where one was needed.


Defendant Harris objected to Interrogatory No. 18 as irrelevant, unlikely to lead to admissible evidence, on the basis of privacy and that it was propounded solely to harass him, and then stated no complaint had been lodged against him.  The interrogatory sought: 

Please identify the complaining citizen and assigned City Attorney of every internal affairs procedure or finding which the City of Albuquerque Legal Department has reviewed regarding you and your handling of seized evidence, due process in relation to seized properties, property and currency inventory practices, determination of ownership of seized properties and currency, declaring property abandoned,  forfeiture and return of seized property or the failure or delay in returning seized properties,  in which any agency or individual reviewing the complaint recommended a sustained finding of violation of policy regarding your acts while employed as a City attorney.

Citizen complaints are relevant to deliberate indifference of policy makers to respond to identified constitutional violations, and no privacy concerns are unduly implicated in the present 1983 action in light of the compelling state interest in the accountability of the City Attorneys as public servants. See Mason v. Stock, 869 F. Supp 828, 834-35 (D. Kan. 1994), citing Denver Policemen’s Protective Ass’n v. Lichtenstein, 660 F.2d 432, 436 (10th Cir. 1981).  It is known that Defendant Harris was removed from the state interpleader case he filed regarding the Plaintiff’s seized currency and subsequently that Defendant Harris left the City Attorney’s office under unspecified circumstances.

The media has reported investigation of 109 citizen complaints related to seized properties in the past year. See T.J. Wilham, APD Handling Citizen Complaints During Evidence Probe, Albuquerque Journal, April 28, 2005, at C1 (noting “109 complaints so far this year”). The Plaintiff requests Defendant Harris be ordered to do reasonable search of any complaints as requested in this Interrogatory and if none are found, to detail his search methodology, substantiating his answer. Should Defendant Harris’ answer change to Interrogatory No. 18, the Plaintiff requests Defendant Harris revise his answer to Interrogatory No. 19 to conform. 

Interrogatory No. 21 was a “contention” interrogatory seeking to narrow and define the issues for trial underlying the City Legal Department’s actions in relation to the Plaintiff’s seized monies.  It requested:
Please identify the specific statutes, policies, case law, Rules and Regulations, internal directives, and other legal standards that it is alleged allowed the City of Albuquerque to hold the $10,000.00 at issue herein without attempting to forfeit it, without attempting to locate the rightful owner and to refuse to return the money to the only known claimant asserting a claim to it, to support Plaintiff’s Complaint for Interpleader ¶¶ 5, 11, 16, including Plaintiff’s authority that a sole claimant to uncontested, seized monies must provide “tracing” as asserted in Plaintiff’s Complaint for Interpleader ¶ 16,  and state the known basis of the claimed acts or omissions with the evidence in support of the acts or omissions,  and produce the documentary evidence that establishes proof of right of the acts or omissions. 

Defendant Harris objected on the basis that the request was argumentative, assumed a breach of a legal duty and called for a legal conclusion on ultimate facts, waiving any claim of privilege.  Again, this is a legitimate “contention” interrogatory, and the Plaintiff must discover Defendant Harris’ contentions so the Plaintiff can prepare to expeditiously meet them at trial.

Defendant Harris partially answered Interrogatory No. 23, but failed to provide a list of “all supporting documentation or witness statements [he] relied upon in making th[e] statement in the interpleader suit that ‘Goodloe may make a claim for the money.’” The Plaintiff simply seeks completion of Defendant Harris’ answer with specificity.

Interrogatory No. 24 sought the reason why the City Legal Department never attempted to locate the rightful owner of the seized currency at issue, as well as the steps taken to lawfully transfer title of the property, with documentary supplementation. Defendant Harris objected that it was argumentative, assumed a breach of a legal duty which does not exist and was irrelevant, waiving any potential claim of privilege by not asserting it.


The question simply seeks what everyone wants to know- why didn’t the City ever try to give the money back?  Surely there is a reason in law supporting the City Attorney decision making which is discoverable as notice to Plaintiff of what he must refute.  If there is no asserted basis in law, then such is also discoverable as going to inadequate training and supervision and indifference to the absence of policies protecting the due process rights of citizens. “Contention” interrogatories, as Interrogatory No. 24, and otherwise unobjectionable, must be answered. 

Defendant Harris produced no documentation in response to his Requests for Production. The request sought all documentation and other tangible material referenced in his answers.  Defendant Harris stated no documents were referenced.  Had Defendant Harris performed a proper and diligent effort to fully and completely answer his discovery requests, he would have relied upon document review to complete it.  The Plaintiff requests that Defendant Harris be ordered to revise and supplement his Response to his Request for Production after fully answering his Interrogatories.
Conclusion

Defendant Harris, a practicing attorney, is more than familiar with federal court procedure. He was entrusted with the public’s confidence that he would operate in full compliance with the mandates of his licensing and ethical responsibilities, and instead, he has egregiously delayed and obfuscated these proceedings for over eight months.


The Plaintiff continues to be prejudiced by Defendant Harris’ delays. Delay and mounting attorney’s fees can equate to prejudice supporting discovery sanctions.  See Jones v. Thompson, 996 F.2d 261, 264 (10th Cir. 1993). Such “[f]ailure to comply with the rules of discovery often makes it impossible for cases to proceed with any degree of regularity or to be resolved in a just, speedy and inexpensive manner,” thereby disrupting the judicial process.   Starlight 186 F.R.D. at 649; see also FDIC v. Renda,  126 F.R.D. 70, 73 (D. Kan. 1989). Willful disruption of the judicial process is sanctionable.


WHEREFORE, the Plaintiff requests this Court order Defendant Harris to fully, completely and immediately comply with his discovery obligations, and ordering such other relief as the Court deems necessary to secure his compliance and to compensate the Plaintiff for work made necessary by Defendant Harris’ personal and willful non-compliance with the Rules of this Court.

 






Respectfully submitted:

By:
__________________________ 

Joe M. Romero, Jr.

Co-Counsel for Plaintiff Jones

1905 Lomas NW

Albuquerque, NM 87104

505.843.9776

And:
__________________________ 

Jody Neal-Post

Co-Counsel for Plaintiff Jones

317 Amherst SE

Albuquerque, NM 87106

505.268.7263
The Undersigned hereby certifies
that a true and correct copy  of the 

foregoing was served on all 

Defendants’ counsel of record, 

Ms. Kathryn Levy, this                 day 

of May, 2005.

__________________________
Jody Neal-Post 
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