IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO
Chris Jones, 


Plaintiff, 

vs.






 No. CIV- 04-174 JH/LFG 

City of Albuquerque, et al.







Defendants.

MEMORANDUM IN SUPPORT OF

MOTION TO COMPEL:  DEFENDANT APD OFFICER MOCK 

COMES NOW THE PLAINTIFF, by and through his counsel of record, Joe M. Romero, Jr., and Jody Neal-Post, and hereby submits his Memorandum in Support of Motion to Compel answers to his Interrogatories and Requests for Production from Defendant APD Officer Mock. As grounds for his Motion, and in Support thereof, the Plaintiff states as follows.

Introduction


This Motion seeks to compel Defendant APD Officer Mock’ responses.  Initial discovery to all Defendants was originally served during the last two weeks of September 2004, and Defendant Mock’s Interrogatories and Requests for Production were served during this time period.  


Defendant Mock served his initial Interrogatory responses to all discovery requests on January 13, 2005, after numerous extensions for response.  Attch as Exhibit A.  This Motion to Compel is timely filed as on or before July 13, 2005, pursuant to the scheduling order entered June 13, 2005.  
 

Counsels conferred repeatedly as to the deficiencies identified by the Plaintiff in all Defendants’ discovery responses, including the responses of Defendant Mock.  The Plaintiff submitted a formal good-faith letter regarding Defendant Mock on April 9, 2005.  Attch as Exhibit B to Memorandum in Support of Motion to Compel:  Defendant Wosick, filed contemporaneously herewith.   Discovery remains largely unresolved as to the most material of the Plaintiff’s requests.  

Defendant Mock’s responses contained general boiler plate objections and claimed privileges, although in many respects, Defendant Mock’s responses contained a smattering of specificity not reflected amongst the responses of other defendants.  However, Defendant Mock, as all Defendants claiming privileges, has failed to provide privilege logs pursuant to the Plaintiff’s numerous oral and written demands. Plaintiff’s counsel sent all Defendants a letter on May 2, 2005 advising that privilege logs had never been received and that all objections would be waived if the privilege logs were not received by May 6, 2005.  Attch as Exhibit C to Memorandum in Support of Motion to Compel: Defendant Harris, Doc. 53.   Despite Plaintiff’s notice, Defendant Mock has still never provided a privilege log.  The Plaintiff orally, via email and in his good-faith letter sought privilege logs from Defendant Mock for all his responses claiming privileges, but none were produced.  Even with the extended period of time Defendant Mock has had to produce the privilege logs, including this Court’s grant of an additional 20 days from the June 13, 2005 scheduling conference, Defendant Mock made no effort to provide a scintilla of compliance in the provision of logs.


The Plaintiff has been prejudiced and this Court’s docket has been impacted by Defendant Mock’s incomplete discovery responses, leaving the Plaintiff to seek to compel Defendant Mock to actually and completely respond to his Interrogatories and Requests for Production.  


Given the extraordinary delay in producing complete discovery responses, the repetitive boilerplate general objections asserted and Defendant Mock’s unqualified noncompliance with provision of any privilege logs, the Plaintiff also requests such other relief as the Court determines appropriate under the circumstances, including evidentiary sanctions, such that this case can timely proceed to trial as scheduled on March 13, 2006 on a constitutionally fair footing and without further delay.

Standard of Review

Defendant Mock has answered incompletely, non-responsively and asserted objections based on grounds that requests are vague, overly broad, unduly burdensome, irrelevant, not reasonably calculated to lead to the discovery of admissible evidence, and that privacy interests of police officers and citizens may be impacted.  As an initial matter, the party resisting discovery has the burden to support its objection, which is a heavier burden than simply asserting a conclusory objection.  McCoo v. Denny’s Inc., 192 F.R.D. 675, 686 (D. Kan. 2000). 

As to objections of vagueness and over breadth, a responding party is charged with exercising “reason and common sense to attribute ordinary definitions to terms and phrases utilized in Requests for Production.”  Cory v. Aztec Steel, 225 F.R.D. 667, 671 (D. Kan. 2005).  When a party refuses to exercise such commonsense and fails to reasonably attempt to respond, the Court may overrule its objection.  Beach v. City of Olathe, Kansas, 203 F.R.D. 489, 497 (D. Kan 2001).  Regarding objections as unduly burdensome, the burden is on the party asserting the objection to show that responding to discovery is unduly burdensome.  See Snowden v. Connaught Lab., Inc., 137 F.R.D. 325, 332 (D. Kan. 1991).   Merely asserting the objection is not enough.  Assuming the objecting party makes a showing of proof, “[t]he court should balance the burden on the interrogated party against the benefit to the discovering party of having the information.  Discovery should be allowed unless the hardship is unreasonable compared to the benefits to be secured from the discovery.”  Beach, 203 F.R.D. at 493.  

 “Discovery should ordinarily be allowed under the concept of relevancy unless it is clear that the information sought can have no possible bearing upon the subject matter” of the action.  Kelling v. Bridgestone/Firestone, Inc., 157 F.R.D. 496, 497 (D. Kan. 1994).  The same holds true as to objections asserting that the information sought is not likely to lead to admissible evidence - the discovery should be allowed absent the requesting party’s abject failure to demonstrate the nature of potential evidence that the request will lead to.

Defendant Mock also objects on the basis of work product and attorney-client privilege doctrines, yet has failed and refused to provide privilege logs pursuant to Rule 26(b)(5) for his asserted privileges.  “It is well settled that confidentiality does not act as a bar to discovery.”  Beach, 203 F.R.D. at 495.  A claim of privilege does not stand as adequate response, without provision of privilege logs upon which the assertions can be evaluated, as the privilege log “is the claim of privilege or protection.”  Hobley v. Chicago Police Commander Burge, 2005 U.S. Dist. LEXIS 911, *28 (N.D. Ill 2005)(emphasis added), provided in Plaintiff’s Supplement of Unpublished Decisions, filed June 10, 2005, Doc. No. 64.  It is the responding party’s obligation to support their claimed privilege, and when the party fails and refuses to substantiate its claims of privilege, the Court may find waiver for this sanctionable conduct.  See Advisory Committee Notes, 1993 Amendments to Rule 26(b)(5).   

The remaining issues presented involve a determination of whether the Defendant’s conduct is subject to sanctions.  Rule 26(g)(3) sanctions allow the Court to fashion “appropriate sanctions” when the Court finds objections and non-responsiveness have been imposed for improper purposes of delay, which may be applicable in this case due to the extensive delays Defendants have caused by their universally non-responsive discovery answers.  See Fed.R.Civ.P.  26 (g)(2).


As for Rule 37 sanctions, the primary purpose of Rule 37 sanctions is to deter future abuse of discovery.  Nat’l Hockey League v. Metro. Hockey Club, Inc., 427 U.S. 639, 643 (1976) (per curiam).  Rule 37(b), Federal Rules of Civil Procedure, permits the imposition of a variety of sanctions following a party's failure to cooperate in discovery.  It is well settled that the imposition of sanctions, as well as the choice of an appropriate sanction, is a matter committed to the sound discretion of the court.  The court's discretion is limited in that Fed.R.Civ.P. 37 requires that any sanction be "just" and that the sanction be specifically related to the particular "claim" which was at 
issue in the order to provide discovery.  See Fed.R.Civ.P. 37(b)(2); see also Ins. Corp. of Ireland v. Compagnie des Bauxites, 456 U.S. 694, 707 (1982).  The types of sanctions appropriate under the circumstance range from directing production and responses to evidentiary sanctions.  See, e.g., In re: Indep. Service Org. Antitrust Litig., 85 F. Supp 2d. 1130, 1162 (D. Kan. 2000).
The Interrogatories Sought from Defendant Mock

As an initial matter, and as to many objections asserted by Defendant Mock, the Plaintiff asserts that Defendant Mock has waived any cognizable objections in those instances wherein the Defendant has provided no basis for his boilerplate objections.  In Carlson & Assocs, a prejudiced party asserted in a slightly different context “that stating objections in boiler plate language does not give [opposing] counsel adequate notice of what is at issue.” George T. Carlson & Assocs. v. United States Bankr. (In re Ingersoll), 238 B.R. 202, 205 (D. Colo. 1999). The Court went on to state that the lack of notice often requires the filing of additional motions, as Plaintiff must do here, for clarification.  See id. “ There is some plausibility to the suspicion that the procedure [boiler plate objections] may be designed to be so burdensome and time consuming” requesting counsel may simply give up rather than defend the fee applications springing from the tediousness of submitting detailed Motions to Compel. Id.  “Such a perception,” the Court stated, even if unwarranted, impugns the integrity of the court.” Id.  In the face of the extraordinary delays in discovery production in this case resultant with the Plaintiff only receiving general objections when responses were finally obtained, it is for the Court to determine whether a strategy of delay was employed.  


Furthermore, in no instance wherein Defendant Mock asserted a privilege, has Defendant Mock provided a privilege log as required by the Rules, despite having been placed on notice on May 2, 2005 that the Plaintiff would contend all assertions of privilege have been waived if no privilege 
logs were received by May 6, 2005.  DirectTV v. Puccinelli, 224 F.R.D. 677, 682 (Dist. Kan. 2004)(overruling claims of privilege where the responding party made no efforts at anytime to describe the nature of any of the alleged privileged documents or information).  The party asserting privileges “must describe in detail the documents or information to be protected and provide precise reasons for the objection to discovery.  A 'blanket claim' as to the applicability of a privilege does not satisfy the burden of proof."  ERA Franchise Sys., Inc. v. Northern Ins. Co., 183 F.R.D. 276, 278-79 (D. Kan. 1998)(citation omitted).  It is the Plaintiff’s position that all Defendant Mock’ objections and assertions of privilege have been waived by failure to conform to the Rules.  Ritacca v. Abbott Labs, 203 F.R.D. 332, 335 (N.D. Ill. 2001).  All contested requests and responses are attached.

Interrogatory No. 8 sought whether any complaints had been filed against Defendant Mock related to search and seizure issues and similar information.  Defendant Mock responded as did all the police officer defendants, that “[t]o the best of my knowledge, there have been no such complaints, allegations or findings.”  Defendant Mock must detail how he comes to this conclusion of “to the best of his knowledge,” such that the Plaintiff can verify that he has indeed performed a reasonable search for information responsive to this inquiry.  When a proper search of records has been completed, Defendant Mock should attest to his search methodology and provide the Plaintiff his complete response and the fruits of his search anew. 

In Interrogatory No. 10, the Plaintiff sought Defendant Mock’s personal knowledge of all procedures which were utilized during the February 19-20, 2001 incident and the Defendant’s perception as to whether these procedures were justified.  Defendant Mock objected on the grounds that the request was “overly broad, unduly burdensome, vague and not reasonably calculated to lead to admissible evidence.  All of these objections are groundless, and notably, Defendant Mock has not even attempted to assert an underlying basis in support of them, and what would be his support if attempted - it is unduly burdensome to remember?  The Defendant defeats his own objection. See, e.g., DirectTV, 224 F.R.D. at 688-89 (stating the burden is on the objecting party to show specifically how the request is over broad or burdensome).  The Defendant has failed to support his objection and it should be overruled. 

Interrogatory No. 11 sought the personal knowledge of Defendant Mock as to whether the events of February 19-20, 2001, including the preparation of the search warrant affidavit for the February 20, 2001 search, were done pursuant to policy, further requesting the Defendant identify the policies and or procedures followed or failed to be followed.  Defendant Mock again objected on the grounds that the Interrogatory was “overly broad, unduly burdensome, vague and not reasonably calculated to lead to admissible evidence, but qualified his response stating that all was done pursuant to APD procedure.  Defendant Mock’s response is incomplete and not fully responsive.  As Defendant Mock’s sworn testimony, identical to Defendant Wosick’s testimony, is that he followed all policies and procedures, Defendant Mock must know what policies were followed and be able to provide them to the Plaintiff.  The Plaintiff requests the Court order Defendant Mock to complete his response by providing the requested policies and procedures he testified were followed. 



Interrogatories Nos. 12, 13, and 14 seek pre-trial preparatory information.  No. 12 asked for interviews related to the events in question. No. 13 sought contact information of persons having knowledge relative to the lawsuit.  No. 14 requested expert witness information; No. 15 sought potential witness information, while No. 16 sought documents the Defendant planned to use at trial. 


As to No. 12, Defendant claimed work product and or attorney-client privileges, yet never produced a log, qualifying his response that he personally had never interviewed any persons or taken any action other than the involvement in the events occurring on February 19-20, 2001.   The answer is not completely responsive, as it asks more than if the Defendant personally interviewed anyone, asking also whether Defendant’s attorney or anyone else acting on his behalf had taken any statements.  The response is difficult to accept as complete, because it requires the Plaintiff to believe no preparation has occurred for the upcoming trial in this matter.  The Defendant should be compelled to respond in full, having waived his privilege objections. 


As to No. 13, it requests contact information for any persons having or purporting to have knowledge or information relative to the subject matter of this suit, further requesting a summary of the information possessed.  Defendant Mock referred the Plaintiff to the IPTR and affirmed he would supplement his response if additional information became available.  A response that answers can be found in previously filed pleadings is an unresponsive and incomplete response.  The responding party “may not merely refer [Plaintiff] to other pleadings or its disclosures hoping [Plaintiff] will be able to glean the requested information from them.”  DirectTV, 224 F.R.D. at 681-81.  This general citation to a document without direction as to which passages reflect the response to the interrogatory is non-responsive and a misuse of R. 33(d).   No supplement to this interrogatory has been provided.


While it is conceivable that only a few persons may have knowledge of the handling of the Plaintiff’s currency, the subject matter of the lawsuit very clearly centers on the wrongful seizures, handling and retention of properties in the APD evidence room.  The Plaintiff has agreed with Defendants’ counsel on numerous occasions to limit the word “property” in the discovery requests to the smaller scope of “currency,” and it is public knowledge that a multitude of people are aware of APD evidence room currency handling practices.  Due to the POC investigation which interviewed over 50 people as well as reviewed over 15,000 emails of 14 employees, the Plaintiff is aware that an extensive listing of persons with knowledge of the evidence room practices related to currency is already compiled, and in fact, a list of witnesses regarding evidence room practices was an attachment redacted from the POC report.  The Defendant’s provision of the POC Report Attachment No. 2, the list of witnesses interviewed by the POC, would likely be an expedient and thorough response to this Interrogatory as to the “subject matter of this lawsuit..” See Exhibit F, Memorandum in Support of Motion to Compel:  Gilbert Gallegos, filed contemporaneously herewith.  The names and contact information and summaries of knowledge of all persons who may have been responsible for currency handling post-seizure of the Plaintiff’s money, ought be identified, as well, and Defendant Mock should be ordered to provide a complete and up-to-date response. 


Interrogatories Nos. 14, 15, and  16,  were standard interrogatories regarding disclosure of identified experts, witnesses and documents the Defendant planned to or may use at trial.   Defendant Mock answered all three stating he has made no determination and Nos. 15 and 16 again impermissibly refer the Plaintiff to the IPTR.  To believe that Defendant Mock and the rest of the City Defendants have identified nothing to date for their defense of these claims in the wake of the numerous and extensive investigations of the overall situation with the loss of currency in the APD evidence room is difficult, to say the least.  The Defendant should be compelled to make disclosure of that which it intends to offer in defense of the Plaintiff’s claims immediately, especially in the face of the clock ticking for trial in a case where so little discovery has been produced in such an extended period of time, and where so much investigation has occurred.


Interrogatory No. 18 sought whether Defendant Mock had signed a waiver of a conflict of interest allowing the City to represent him simultaneously with the other defendants in the suit.  Defendant objected that the information sought attorney-client privileged material, was irrelevant and not calculated to lead to the discovery of admissible evidence.  The information is relevant to protecting a judgment should the Plaintiff prevail and as the basis of a Dunton motion, should the Plaintiff decide to file one.  
 
The Requests for Production Sought from Defendant Mock

Request No. 1 sought the documents Defendant Mock relied upon to answer his interrogatories.  Defendant Mock objected that the request was vague, overly broad, and may call for documents protected by the attorney/client privilege or the work product doctrine.”   Defendant incorporated this objection as to the entire set of requests, which, of course, fails, as an unsupported, general objection as to all Requests.  This response is identical to other Police Officer Defendants’ responses to the same Request. 

It was Defendant’s burden to support why the requested was vague, as it can hardly be seen as vague on its face.  If Defendant Mock consulted documents, he ought to know what he consulted if, in fact, the responses were prepared by him.  He simply needed to keep track of what he reviewed and provide it.  Defendant Mock should be compelled to provide the documents he relied upon to complete the discovery requests.  Furthermore, Defendant Mock, as all the defendants, should be ordered to index his documents as responsive to the query number he is providing them for, which no defendant has done, as all discovery provided in this case has come to the Plaintiff with no indexing. 

Request No. 4 seeks copies of internal investigations and citizen complaints against the Defendant as well as the dispositions of these complaints.  No. 5 seeks grievances and other investigations regarding Defendant Mock related to the issues in the Complaint.  Request No. 8 sought the Defendant’s personnel records.  Defendant Mock, like Defendant Gallegos and the other police officers, provided the City’s broiler plate privacy response, as well as objected on unsupported grounds of overly broad, irrelevant and not reasonably calculated to lead to admissible evidence. 


The Plaintiff is attempting to establish the policies and procedures employed by APD in relation to seized citizen properties.  That the requests are objected to as irrelevant hardly needs argument to the contrary, in light of the public’s knowledge that extensive investigations have been done on various aspects of evidence mishandling by the APD’s own internal affairs and other APD departments, as well as by the New Mexico Attorney General’s office and the Police Oversight Commission, as noted in the various Motions to Compel and supported by their attachments, most particularly in the Introduction to Defendant Gallegos’ Memorandum in Support. 

That the requests are overly broad deserves similar response, as at the minimum Plaintiff is entitled to all formal investigation materials known to the public regarding the Defendant.  Defendant Mock has made no requisite showing to support any of his general objections to complying with production, and has so failed in his proof to carry his objection.  See Mason v. Stock, 869 F. Supp. 828, 834 (D. Kan. 1994). Defendant Mock has further waived any objections based upon privilege, as he has failed to properly assert the objections through provision of privilege logs.  


As to claims that officers and or citizen’s privacy rights may be affected, the objection must also fail.  Assuming Defendant Mock objects because the requested information may be inflammatory to his reputation, the objection fails to address any protected privacy interest. In Stidham v. Police Officer Standards and Training, the Tenth Circuit acknowledged that allegations in police internal records that an officer had raped a young woman were “certainly” “sensitive in nature and considerably stigmatizing.” Stidham, 265 F.3d 1144, 1155 (10th Cir. 2001).  The Court continued on to state that “[h]owever, as we have previously noted, ‘a validly enacted law places citizens on notice that violations thereof do not fall into the realm of privacy,’ and ‘criminal activity is thus not protected by the right to privacy.’” Id ; see also Paul v. Davis, 424 U.S. 693, 712-13, 47 L. Ed. 2d 405, 96 S. Ct. 1155 (1976) [probably want to remove underline and parallel cites for consistency] (accurate information concerning unlawful activity is not encompassed by any right of confidentiality, and therefore it may be communicated). As far as the Requests require revelation of allegations of violations and criminal conduct, there are no privacy interests impacted. 

As in Stidham, Defendant Mock has failed to demonstrate any legitimate expectation of privacy, and the complaints, grievance and other investigations which regard him must be produced in their entirety.  Id.  Furthermore, complaints are relevant and highly probative for establishing the supervisory liability asserted against the municipality. Gutierrez-Rodriguez v. Cartagena,  882 F.2d 553, 573 (1st Cir. 1989).  


Citizen complaints are discoverable in their entirety and may well lead to admissible evidence of failure to train and supervise.  Unger v. Cohen, 125 F.R.D. 67, 70 (S.D. N.Y. 1989).  Case files of internal investigations are “highly probative” of supervisory liability and as to whether municipal response to known deficiencies within the police department were adequate or deliberately indifferent to identified constitutional problems. Gutierrez-Rodriguez, 882 F.2d  at 573.  The standard at this point in litigation is whether the discovery sought is likely to lead to admissible evidence, which review of the requested materials, if the Defendant is required to provide a fully responsive answer, is likely to do.  Id. at 574.  As explained in Guttierez-Rodriquez, the responses of supervisors to alleged past misconduct “and the effectiveness of the police disciplinary mechanism [are] highly probative on the issue of supervisory liability.”  Id.  The Court stated further:
 The evidence showed that the disciplinary system used by Cartagena failed to take account of past complaints in investigating officers' conduct. This made it very difficult to detect a pattern of misconduct. There was expert testimony that, regardless of whether the complaints [**69] were true or false, the pattern established by their volume and similarity should have signaled to the supervisors that greater investigation was needed to determine what was at the bottom of the problem. The disciplinary system was not designed to reveal such patterns and neither Cartagena nor Alvarez personally acknowledged that a problem existed with Soto. Despite the aberrational number of complaints against him, Soto's supervisors turned a blind eye to the possibility of misconduct and failed to properly investigate a potentially violent officer. Instead of being "red flagged" by his supervisors, Soto received good evaluations, commendations and command responsibility. 

Id.   Whether any of the individual police officer defendants have a history of complaints, grievances or investigations against them bolsters the Plaintiff’s municipal claim that the City was fully aware of the problems of seizures of evidence without a nexus to a crime and mishandling of currency, and simply turned a blind and deliberately indifferent eye to it all. 

Without liberal discovery, the Plaintiff as a private citizen will be extremely prejudiced in attempting to reconstruct what was occurring in APD when funded governmental entities, the AG’s office and the POC, have expressed frustration with all the resources available to them in attempting to accomplish a similar goal.  The Defendant should be compelled to fully respond to these requests as he has supported no cognizable privacy interest in keeping allegations of his own misconduct private.  As the Defendant asserted he would provide his internal affairs records and personnel files to the Court in his response and has never done so, Defendant should be compelled to provide them to the Plaintiff now, as discovery will be further delayed no matter how expediently the Court attempts to review the documents in camera, emphatically in the absence of any privilege logs.

Request No. 6 sought documents Defendant Mock intends to use at trial for denial of the allegations in the pleadings, impeachment and rebuttal, and No. 7 sought witness impeachment materials.  Defendant Mock stated he has not identified such documents, and referred the Plaintiff to the IPTR, as noted above, an insufficient response under Rule 33.  Surely Defendant has made some preparation for trial after 17 months in litigation.  The Defendant should be compelled to provide whatever he has identified at this point in time, subject to Rule 26’s requirement of supplementation. 
Conclusion

Defendant Mock is a City Police Officer, entrusted with upholding the law, yet he has delayed this case for months by failing to comply with the federal rules of discovery to the detriment of the citizenry of the City he serves.  Delay and mounting attorneys’ fees can equate to prejudice supporting discovery sanctions.  See Jones v. Thompson, 996 F.2d 261, 264 (10th Cir. 1993). Such “[f]ailure to comply with the rules of discovery often makes it impossible for cases to proceed with any degree of regularity or to be resolved in a just, speedy and inexpensive manner,” thereby disrupting the judicial process.   Starlight 186 F.R.D. at 649; see also FDIC v. Renda, 126 F.R.D. 70, 73 (D. Kan. 1989). Willful disruption of the judicial process is sanctionable.


WHEREFORE, the Plaintiff requests that Defendant Mock be found to have waived all objections asserted in boilerplate fashion and without specificity, as well as his objections based upon privilege for his extended failure to provide privilege logs, and be ordered to reasonably and completely answer his interrogatories and search the records he has legal access to, detailing his search methodology in sworn statements, responding appropriately and immediately to the Plaintiff’s legitimate discovery requests.


Plaintiff further requests that where the Court finds appropriate, the Court simply enter its evidentiary sanctions against Defendant Mock for impeding the truth-finding functions of this Court for three-quarters of a year, such that this case may proceed to trial as scheduled March 13, 2006, ordering such other relief as the Court deems necessary to secure his compliance and to compensate the Plaintiff for work made necessary by Defendant Mock’s non-compliance with the Rules of this Court.

 






Respectfully submitted:

By:
__________________________ 

Joe M. Romero, Jr.

Co-Counsel for Plaintiff Jones

1905 Lomas NW

Albuquerque, NM 87104

505.843.9776

And:
__________________________ 

Jody Neal-Post

Co-Counsel for Plaintiff Jones

317 Amherst SE

Albuquerque, NM 87106

505.268.7263
The Undersigned hereby certifies
that a true and correct copy  of the 

foregoing was served on all 

Defendants’ counsel of record, 

Ms. Kathryn Levy, this                 day 

of  July, 2005.

__________________________
Jody Neal-Post 
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