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	UNITED STATES DISTRICT COURT





	NORTHERN DISTRICT OF CALIFORNIA





UNITED STATES OF AMERICA      	:


                              				:	No.  CR-93-0505-EFL  


           Plaintiff,         				:	


                              				:	


       v.                     				:	DEFENDANT’S MEMORANDUM 


                              				:	REGARDING COURT’S POWER TO STAY


RICHARD TOYFOYA, et al.,      		:	FORFEITURE JUDGMENT PENDING


		      				:	APPEAL


		Defendant.          		:	


                                                                     : 	





	In its opposition to the defendant’s Motion to Stay the Forfeiture Judgment Pending Appeal, the government argued that, under 21 U.S.C. § 853(h), a criminal defendant against whom a criminal forfeiture judgment had been entered is statutorily barred from obtaining a stay of the judgment pending appeal.  


	The only case cited by the government in support of this novel, but absurd, theory is a district court case from Florida.  Shepardizing that case produced no other authorities in support of this theory, nor did Shepardizing 21 U.S.C. § 853(h).  The reason for this paucity of authority on this issue is that the government is taking language out of context.  Section 853(h) simply does not mean what the government says.


	The criminal forfeiture statute, 21 U.S.C. § 853, uses the language “a person, other than the defendant” in two subsections -- subsection (h)� and subsection (n)(2)�.  The 1984 Crime Control Act also added the same language to the RICO statute.  The purpose of these provisions is to allow third parties who own interests in criminally forfeited property to intervene (to a limited extent)  in the criminal case to protect their interests.   Before the 1984 Act, the criminal court had no jurisdiction to hear the claims of third parties whose interests were tied up with the defendants in the forfeited property.  The legislative history of the 1984 Act shows a clear intent to provide procedures for these third parties, in both RICO and drug criminal forfeiture cases.  See U.S. Code Cong. & Admin. News 3388-3392 (RICO), 3393-3396 (drug criminal forfeiture provisions, incorporating RICO analysis by reference).   


	Reading these provisions in the context in which they were written, it is clear that the language the government relies on in this case -- “upon application of a person, other than the defendant or a person acting in concert with him or on his behalf, the court may restrain or stay  the sale or disposition of the property pending the conclusion of any appeal. . . .” -- only creates remedies that never existed before for third parties.  It was not meant to curtail the defendant’s pre-existing right to seek and obtain a stay of the forfeiture pending appeal.   


	The 1984 Act also added a new provision which permitted the criminal defendant to obtain a stay.  Section 215(c)(7) of the Act� added a new subsection (e) to Rule 38 of the Federal Rules of Criminal Procedure:


	A sanction imposed as part of the sentence pursuant to 18 U.S.C. §3554 [criminal forfeiture] . . . may, if an appeal of the conviction or sentence is taken, be stayed by the district court or by the court of appeals upon such terms as the court finds appropriate.  The court may issue such orders as may be reasonably necessary to ensure compliance with the sanction upon disposition of the appeal, including the entering of a restraining order or an injunction or requiring a deposit in whole or in part of the monetary amount involved into the registry of the district court or execution of a performance bond.





98 Stat. 2016.  The only possible beneficiaries of this new subsection of Rule 38 were the criminal defendants who had their property forfeited under RICO or the drug criminal forfeiture statute (now codified as §853) -- for those were the only criminal forfeiture statutes in existence in 1984.  


	The government’s reading of the language from §853(h) is directly contradicted by this amendment to Rule 38.  The 1984 Act’s amendment to Rule 38 would have no meaning if section 853(h) was given the meaning urged by the government.  The rules of statutory construction dictate that one portion of a statute should not be interpreted so as to deprive another section of meaning.


	The forfeiture treatise Prosecution and Defense of Forfeiture Cases by David Smith, a former employee of the Department of Justice Asset Forfeiture Office, notes that 


	under the Rules Enabling Act, 28 U.S.C. §2072(b), all laws in conflict with the federal rules of procedure “shall be of no further force or effect after such rules have taken effect.”  While 21 U.S.C. §853(h), 18 U.S.C. §1963(f) and Rule 38(e) were all enacted on October 12, 1984, as part of the Comprehensive Crime Control Act, section 853(h) and section 1963(f) became effective immediately, while Rule 38(e) was not effective until November 1, 1987.  Thus, Rule 38(e) supersedes section 853(h) and Section 1963(f).





Smith, at 14-46 (1996).


	Therefore, the government’s contention that this Court is deprived of the power to stay the forfeiture pending appeal is baseless.  Applying the principles of Rule 38(e) to the facts and equities of this case, it is clear that this Court should grant the stay pending appeal.  The government cannot be irreparably harmed by the delay in liquidating the property, while the defendant’s minor children and their mother will be irreparably harmed if they are evicted from their home pending appeal.  Furthermore, defendant has demonstrated that there is a substantial likelihood he will prevail on appeal, given the fact that this Court has applied the law of another Circuit -- United States v. Bieri, 68 F.3d 232 (8th Cir. 1995) -- instead of strictly adhering to the Ninth Circuit’s proportionality test.    


	WHEREFORE, for the foregoing reasons and any other reasons as may arise in the hearing on this motion, the forfeiture judgment should be stayed pending appeal.


							Respectfully submitted,





 	 						                                          


							Brenda Grantland, Esq.


     							20 Sunnyside, Suite A-204


		               				Mill Valley, CA 94941


							(415) 380-9108				
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	I hereby certify that a copy of the foregoing was mailed to Assistant U.S. Attorneys Robert Ward and Jeff Bornstein, 450 Golden Gate Avenue, Box 36055, San Francisco, CA 94102, this               day of                       , 1996.





						                                          


						Brenda Grantland             


     �	The section set out in what is now codified at 21 U.S.C. § 853(h) was subsection 303(i) in the original 1984 Crime Control Act -- P.L. 98-473 (hereafter “the 1984 Act”).  


     �	§853(n)(2) was section 303(o)(2) in the Act.


     �	See 98 Stat. 2016.
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