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I. THE LAW AND PROCEDURES OF THE FOURTH AMENDMENT AND SUPERIOR      COURT CRIMINAL RULE 41(g) APPLY IN CIVIL FORFEITURE CASES





       It has long been settled that the Fourth Amendment Exclusionary Rule applies in civil forfeiture cases to the same extent that it applies in criminal cases. In One 1958 Plymouth Sedan v. Commonwealth of Pennsylvania, 380 U.S. 693 (1965), the United States Supreme Court held that





	the nature of a forfeiture proceedings, so well described by Mr. Justice Bradley in Boyd [v. United States, 116 U.S. 616 (1886)], and the reasons which led the Court to hold that the exclusionary rule of Weeks v. United States, [232 U.S. 383 (1914)] . . . is obligatory upon the States under the Fourteenth Amendment, so well articulated by Mr. Justice Clark in Mapp [v. Ohio, 367 U.S. 643 (1961)], support the conclusion that the exclusionary rule is applicable to forfeiture proceedings such as the one involved here.





Plymouth Sedan at 702. The Court pointed out that "the leading case on the subject of search and seizure, . . . Boyd v. United States, 116 U.S. 616, . . . was not a criminal case but was a proceeding by the United States to forfeit 35 cases of plate glass which had allegedly been imported without payment of the customs duty." The Court quoted from Boyd:





	[P]roceedings instituted for the purpose of declaring the forfeiture of a man's property by reason of offenses committed by him, though they may be civil in form, are in their nature criminal. In this very case the ground of forfeiture . . . consists of certain acts of fraud committed against the public revenue . . . ; and it is declared, that the offender shall be fined . . . or be imprisoned . . .; and in addition to such fine such merchandise shall be forfeited. These are the penalties affixed to the criminal acts, the forfeiture sought by this suit being one of them. . . . The [case], though technically a civil proceeding, is in substance and effect a criminal one. . . . As, therefore, suits for penalties and forfeitures incurred by the commission of offenses against the law, are of this quasi criminal nature, we think that they are within the reason of criminal proceedings for all the purposes of the fourth amendment of the constitution.





Plymouth Sedan at 697�98, quoting Boyd v. United States at 633�34.





       There is no express civil rule which governs the procedures for litigating suppression issues in forfeiture cases. This is not surprising, since the Fourth Amendment is not applicable to civil proceedings other than forfeitures. Clearly the proper procedure for litigating fourth amendment issues in forfeiture cases are the procedures and practices of this court now in effect in the criminal courts pursuant to Criminal Rule 41(g). Superior Court Criminal Rule 41(g) is modelled after Federal Rule of Criminal Procedure 41(e) & (f). The Advisory Committee Notes for those two subsections of Rule 41 indicate that they were restatements of existing law and practice, the notes citing, among other authority, Weeks v. United States, 232 U.S. 383 (1914). Thus, these rules were developed to guarantee the minimum procedural safeguards required to implement the exclusionary rule. Pursuant to these rules and accepted practice in criminal cases, respondent is entitled to an evidentiary hearing on this motion and to require the government to prove that the warrantless arrest and search in this case falls within on or more exceptions to the exclusionary rule.








II. THE SEARCH IN THIS CASE WAS ILLEGAL





       A person has been "seized" for Fourth Amendment purposes when, under the totality of the circumstances, a reasonable person would feel that he was not free to leave. United States v. Mendenhall, 446 U.S. 544, 554 (1980). In this case, Mr. Smith was "seized" at the moment that he was stopped by the police officer.





       An officer may stop a car travelling on an open road only when: (1) there is probable cause to believe the occupants have committed an offense, or (2) there is probable cause to believe the car contains evidence of crime, or (3) the police have reasonable articulable suspicion that a crime is being committed by the occupants. 





        The government appears to be advancing several theories in this case, none of which sustain the legality of this stop and search. Even if the government is attempting to justify the stop on Terry grounds, their argument would fail because, before making an intrusion of the magnitude of a Terry stop, the "police officer must be able to point to specific and articulable facts which, taken together with rational inferences from those facts, reasonably warrant that intrusion." Terry v. Ohio, 392 U.S. 1, 21 (1968).





       First, the police claim the stop was justified by the fact that the inspection sticker had expired. This was clearly a pretext or sham, because the inspection sticker had not expired.  The fact that the sticker was red indicated that the vehicle had failed to pass inspection. However, the law allows a grace period (the deadline noted on the sticker) for correcting the defects and getting the car reinspected.  It is very unlikely that an officer could tell from a distance what date was on the inspection sticker (see exhibit A, a photograph of the inspection sticker); more likely, the claim that the sticker had expired was itself a sham and a pretext. In any event, once the officer had stopped the car it would be easy to determine that the sticker had not in fact expired. Mr. Smith told Officer Meehan that the sticker was still valid, but he disregarded that fact. 





       This is clearly a "sham" or "pretext" search. The District of Columbia Court of Appeals has recognized that when a purported traffic stop is a sham, the justification for the stop evaporates and the stop must stand or fall on the basis of the officer's actual purpose. Hill v. United States, 135 U.S. App. D.C. 233, 418 F.2d 449 (1968); McGee v. United States, 270 A.2d 348 (D.C. 1970); Timus v. United States, 406 A.2d 1269 (D.C. 1979).





       Alternatively, the stop could be characterized as a random check for driver's licenses and registration. However, this was not a fixed checkpoint at which all motorists passing were subjected to the same treatment, but a random, roving stop. In Delaware v. Prouse, 440 U.S. 648 (1979), the Supreme Court held that such stops were invalid without at least a reasonable articulable suspicion of criminal activity. Furthermore, the officers did not stop at checking for licenses and registration, for, before they allowed Mr. Smith sufficient time to locate these documents they ordered him out of the car and searched him.





       In Botts v. United States, 310 A.2d 237, 240 (D.C. 1973), the Court of Appeals held that "the absence of both a registration and a driver's permit, in a situation where the police are unable to verify ownership by other means such as a computer check, provides probable cause to believe that the vehicle is being used without authorization." Similarly, in McMillan v. United States, 527 A.2d 739, 741 (D.C. 1987), the court held that where a motorscooter had temporary tags, which are not referenced in the police department computers, the absence of a license and registration provide probable cause to arrest. However, the court has not gone farther than these two cases. See e.g. Arrington v. United States, 382 A.2d 14 (D.C. 1978). Had the police asked for Mr. Smith's name and social security number and run a WALES check, which they apparently did, they would have determined that the car was licensed to Mr. Smith and that he had a valid driver's license.





       As a second justification for the search, the police report states that when the officer approached the car and Mr. Smith rolled down the window, the officer "noted a strong chemical odor which is associated with PCP." Mr. Smith denies that there was such an odor. Furthermore, even if the odor was in "plain view" so to speak, of the officer once the car window was rolled down, in order to justify a seizure under the "plain view" exception to the warrant requirement,





	[1] the police must be lawfully present at the situs of the search and seizure, [2] his discovery of the evidence must be inadvertant, and [3] the items seized must be immediately recognizable as evidence.





Jackson v. United States, 404 A.2d 911, 918 (D.C. 1975). The plain view doctrine does not help the police here, because the alleged discovery of the odor of PCP was a product of the illegal stop of the car.





       WHEREFORE, for the above reasons and any other reasons as may arise in a hearing on this motion, defendant respectfully requests that this Court suppress, as evidence against him, the PCP allegedly recovered during the search. Respondent further requests that this Court order the return of his car, which was illegally seized from him and continues to be held illegally.











                                       Respectfully submitted, 











                                       _______________________
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