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1. TC \l1 "1. 
Introduction.

On May 20, 2002, Defendant, Robert Voss, filed a motion to suppress evidence in the above entitled case. On October 30, 2002, Defendant Colin Voss filed a Notice of Motion and Declaration for Joinder in the Motion to Suppress Evidence.   This supplemental memorandum of points and authorities is filed on behalf of Colin Voss in support of the previously filed motions.  


SUPPLEMENTAL POINTS AND AUTHORITIES TC \l1 "SUPPLEMENTAL POINTS AND AUTHORITIES

On its face the warrant appears sufficient to justify the search, however, the evidence must nevertheless be suppressed in that the search warrant contains material misstatements of fact and, in addition, several material factual matters are omitted from the affidavit.  When those material misstatements are deleted and/or the material omissions are considered, it is clear that probable cause is lacking.   TA \c 1 \s "Franks v. Delaware, 438 U.S. 154 (1978)" \l "Franks v. Delaware, 438 U.S. 154 (1978)" Franks v. Delaware, 438 U.S. 154 (1978)


Under Franks, if a defendant makes a substantial preliminary showing that a false statement knowingly and intentionally, or with reckless disregard for the truth, was included by a police officer in his application for a search warrant, and also establishes that the allegedly false statement was necessary to the court's finding of probable cause, the defendant is entitled to a hearing on the validity of the warrant.   TA \c 33 \s "Franks v. Delaware, 438 U.S. 154 (1978)" \l "Franks, 438 U.S. at 155-56; " United States v. Fisher, 137 F.3d 1158 (9th Cir. 1998) TA \c 1 \s "" \l "United States v. Fisher, 137 F.3d 1158, 1164 (9th Cir. 1998). At the hearing, if the defendant proves by a preponderance of the evidence that the police officer did deliberately or recklessly make false statements that were material to the probable cause finding, the search warrant must be voided and the fruits of the search excluded. See, " Franks, 438 U.S. at 156. 
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A.
ALL EVIDENCE SEIZED FROM 26860 IRONWOOD MUST SUPPRESSED AS A RESULT OF THE NUMEROUS FRANKS VIOLATIONS IN THIS CASE.


1. 
The Affidavit for the Warrant is Misleading, based on half-truths and on Blatant Fabrication by the Affiant. TC \l3 "

1. 
The Affidavit for the Warrant is Misleading, based on half-truths and on Blatant Fabrication by the Affiant.

According to the statement of probable cause, the impetus for the warrant was an anonymous tip received by Special Agent Abe Conn of the Drug Enforcement Administration regarding a marijuana cultivation and sales operation run by various members of the Voss family.   The affiant claims that the information supplied by Conn in late May, 2001, identified Robert Voss as a member of the operation. (See, Declaration of Robert Voss, Exhibit “1,” Warrant)  There is no indication that the anonymous tip was corroborated at this point of the investigation.


Agent Conn’s investigative report dated June 4, 2001, on the other hand, makes no mention of Robert Voss. (Declaration of Robert Voss, Exhibit “2”) 

The report states “S/A Conn was furnished with information that Colin Voss, and his brothers Victor Voss, and Arron (sic) Voss were growing marijuana at several locations.” (Italic emphasis added.)  The report continues that the targets of the investigation are Colin, Victor, and Aaron Voss, and concludes that “efforts will be made to try to identify any and all other people” involved.   Robert Voss is never identified as a suspect or mentioned as part of the “family run” business at this point of the investigation.


The Affiant continues, stating that the information supplied identified the Vosses as a “family who is heavily involved in the real estate business” and that they “buy[] homes and convert[] them into indoor marijuana grow operations.”   There are no reports that support this statement and no indication from S/A Conn that he was aware of any of this information at the time that he supplied the same to the Affiant.


According to the probable cause statement, the above information gave rise to the investigation that yielded the names, driver’s license number and “locations to be searched.”  


In order to raise the suspicion and broaden the scope of the warrant to search two separately owned properties, the affiant completely misleads the court into the belief that the Vosses are using assumed names and that properties associated with the Vosses are also associated with the names of their current neighbors at a number of locations.


The affidavit states that, 

Upon attempting to verify addresses it was also discovered that each property location would have several other names using the location/address.  The inquiries also resulted in similar names such as Willming, Willmang, and Willging and in one case the name and social security number used for an a.k.a. “James Voss” was listed as a deceased person in 1970 through Social Security.


The Willgings, neighbors of Voss, are not associated with any member of the Voss family, nor is the property occupied by the Willgings owned by any member of the Voss family. The “a.k.a ‘James Voss’” is a complete fabrication and so is the claim that the inquiries resulted in similar names such as Willming or Willging.  The Vosses never before owned or lived in a property next to the Willgings. (See Declaration of Robert Voss)


According to the affidavit, the affiant’s investigation determined that the Willging’s residence located at 26880 had two “large air conditioners” on the roof, as well as a “two story shed to the N/W of the property.”  These facts, though true, do not support probable cause, but are merely used a filler to obfuscate the lack of probable cause that existed prior to obtaining the warrant and its execution.  Based on this “observation” along with those that follow, it becomes apparent that the affiant wanted to search the Willging’s property more than he wanted to search the property actually owned by Voss.


In his overzealous attempt to link the two addresses on Ironwood, the Affiant makes inconsistent references to the addresses and the properties.  To facilitate the inclusion of 26880 Ironwood in the affidavit the Affiant claims to have smelled “the distinct odor of freshly cultivated marijuana plant material” in the trash can stenciled with that address and that “several crushed marijuana leafs” were located in a bag of other trash.   The Affiant claims that this occurred on June 7, 2001.  However, the trash pickup for the residences was on June 6, 2001.


In addition, the trash cans were located 1/4 mile up Dalehurst Drive at a confluence of driveways that services three separate unmarked residences, 186 feet from the gated entrance to 26860 Ironwood ave, and more than 100 yards from the residence itself. (See, Declaration of Robert Voss)


The affiant’s further claim is that the discovery of PVC pipe material and plastic water/irrigation fittings is most important is also a red herring.  Without the alleged discovery the marijuana material, the discovery of plastic material is inconsequential.  Plastic material and plumbing fittings are not illegal or indicative of any illegal activity.  Without the alleged find of the “marijuana leafs,” probable cause would not have been established. 


With respect to the description of the marijuana that was discovered, the affiant describes the material in two different ways that are incongruous. The material is described as smelling like “freshly cultivated marijuana plant material” and then as “several crushed leafs.”  More importantly, this evidence was allegedly stashed in the “MET Locker” without a number or signature establishing a chain of custody; was removed from the “MET Locker” on June 15, 2001; reappears on June 20, 2001, when it is delivered to the lab for analysis; and then on July 19, 2001, it is dismissed as “not examined” by the lab. (See,  Declaration of Robert Voss; Exhibit “4.”)


To confirm the alleged link of the two properties, the affidavit states 

“upon leaving the access road your affiant stopped at the mailboxes for the homes located on the road and found that the mailboxes for both 26860 and 26880 Ironwood Ave. were listed under the ‘Robert A. Voss et all.   Property records also show that control of both properties between 1996 and present change between the Voss’ along with a third address of 26641 Ironwood Ave.”


This is a complete fabrication.   The mailboxes for 26860 and 26880 are hundreds of yards apart from one another and located on two separate streets.  Further, the mailbox for 26880 does not have any indication that it is the address for Voss. (See, Declaration of Robert Voss, Exhibit “5")


The final claim made by the affiant to tie everything together in a tight little package for the magistrate is a misleading chronology of events for June 13, 2001, in which the affiant attempts to link Robert Voss to both 26880 Ironwood and 26860, as well as to the discovery of a large amount of marijuana recovered in Huntington Beach.  This is perhaps the most flagrant misrepresentation of all and is fatal to the warrant.


The affidavit for probable cause reads in pertinent part,

On June 13, 2001 I was contacted by Detective David McCain assigned to Huntington Beach Police Department Narcotic’s Division.  Detective McCain told me that he was in the process of investigating a marijuana sales location in Huntington Beach.  During the surveillance he contacted Robert A. Voss leaving the location where officers had located a large amount of marijuana packaged for sale.  Upon being stopped Robert Voss had over $1500.00 cash in his possession and told the uniformed officer that he was in the area after making wrong turn.  The officer received an address from Robert Voss of 26860 Ironwood Ave in Moreno Valley, however his CDL listed an address of 26880 Ironwood.  Detective McCain told your affiant that his informant had told him that the marijuana seized at the location had been delivered by Robert Voss who had been supplying the sales location for several years.  The informant also told Detective McCain that the marijuana was being grown by Robert Voss and his three sons in the Riverside area. The informant did not know the address in Riverside but had heard that the Voss’ had several grow house locations.  Detective McCain told your affiant that he had received my number along with Special Agent Abe Conn’s when running the address on the CDL and one given to the officer when stopped last week.  Detective McCain was following up through LA Clear and found that both of the addresses given were listed as part of this ongoing investigation.


On its face this statement by the affiant seems sufficient to establish probable cause for a warrant to issue.  However, this statement does not comport with other agency reports, the actual facts and is entirely misleading.


At first blush, it appears that Robert Voss was stopped after leaving a residence where marijuana was delivered, that he had $1500.00 cash at the time and that he was told that the marijuana was delivered by Robert Voss.  Though some of the events may have in fact happened, they did not happen at the same time or in that order.


The true facts are:

1. 
At sometime in May 2001, a search of the Huntington Beach residence occupied by Jerry Mulford yielded marijuana packaged for sale.

2. 
On June 8, 2001, Robert Voss was stopped in Huntington Beach, several hundred yards south of Beach Blvd. on Pacific Coast Highway, by Huntington Beach Officers Hill and Marsh.  When Hill initially stopped Voss he told him that he was stopped for following too close and then subsequently told that the vehicle and Mr. Voss fit the description of an Hispanic home invasion robbery suspect.  Voss was patted down and then searched.  The officer discovered $1550.00 in cash in his pocket and wallet.  The vehicle was then searched and nothing suspicious was discovered. 

3. Voss was never “contacted” by Detective McCain. (See, Declaration of Robert Voss)

4. 
During the stop Voss was asked for his driver’s license, which was surrendered to the officer.  The CDL listed his address as 26860 Ironwood Ave in Moreno Valley, the same as the address that he gave to the officer.  A copy of the driver’s license is attached as Exhibit “8” to the declaration of Robert Voss.


The affiant completely omits the following facts:


1. 
The date of the seizure of the marijuana.


2. 
That Robert Voss was not seen leaving that area on the date of the seizure

3. 

The reason for the stop of Robert Voss

4. 

That Voss was not arrested and that no contraband was discovered.

5. 

That the CDL gives the correct address for Voss at 26860 Ironwood.

6. 

The Vosses do not own or reside at 26880 Ironwood.


7. 
That Detective McCain never made contact with Robert Voss.  


8. 
That the pretextual stop was made by uniformed officers, Hall (or Hill) and Marsh and not McCain.
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2. 
The Law Commands That the Evidence Be Suppressed.

An important limitation on the scope of the exclusionary rule is the good faith exception carved out in  TA \c 1 \s "United States v. Leon, 468 U.S. 897 (1984)" \l "United States v. Leon, 468 U.S. 897 (1984)" United States v. Leon, 468 U.S. 897 (1984), and  TA \c 1 \s "Massachusetts v. Sheppard, 468 U.S. 981 (1984)" \l "Massachusetts v. Sheppard, 468 U.S. 981 (1984)" Massachusetts v. Sheppard, 468 U.S. 981 (1984).  


In Leon and Sheppard, the Court held that evidence derived from the execution of an invalid search warrant was admissible as long as the officers were acting in good faith.  The good faith exception to the exclusionary rule has also been applied indirectly to reasonable errors in the description of the place searched  TA \c 1 \s "Maryland v. Garrison, 480 U.S. 79 (1987)" \l "Maryland v. Garrison, 480 U.S. 79 (1987)" (Maryland v. Garrison, 480 U.S. 79 (1987)) and directly to warrantless searches based on a statute subsequently held to be unconstitutional ( TA \c 1 \s "Illinois v. Krull, 480 U.S. 340 (1987)" \l "Illinois v. Krull, 480 U.S. 340 (1987)" Illinois v. Krull, 480 U.S. 340 (1987)).  The Court has also found the arrest of a suspect based on a quashed warrant that remained outstanding due to a clerical error to be within the good faith exception to the exclusionary rule.   TA \c 1 \s "Arizona v. Evans, 514 U.S. 1 (1995)" \l "Arizona v. Evans, 514 U.S. 1 (1995)" Arizona v. Evans, 514 U.S. 1 (1995).


However, the officer's use of a search warrant does not mean suppression is unavailable.  TA \c 33 \s "United States v. Leon, 468 U.S. 897 (1984)" \l "Leon expressly excepts from the scope of its holding warrants that are challenged under " Franks v. Delaware. 

In Franks, the Court held that warrant affidavits containing reckless or intentional false statements by the affiant are subject to challenge by a motion to controvert.  If the affidavit, cleansed of the challenged statements, does not establish probable cause, the defendant is entitled to suppression of the derivative evidence.  " 
Franks, 438 U.S. at 171-72.


Material omissions as well as false statements are subject to challenge.   TA \c 1 \s "United States v. Jacobs, 986 F.2d 1231, 1234-35 (8th" \l "United States v. Jacobs, 986 F.2d 1231 (8th Cir. 1993)" United States v. Jacobs, 986 F.2d 1231, 1234-35 (8th Cir. 1993);  TA \c 1 \s "United States v. Stanert, 762 F.2d 775, 781 (9th Cir" \l "United States v. Stanert, 762 F.2d 775 (9th Cir. 1985) amended, 769 F.2d 1410 (9th Cir. 1985)" United States v. Stanert, 762 F.2d 775, 781 (9th Cir. 1985), amended, 769 F.2d 1410 (9th Cir. 1985).  Misstatements or omissions of government officials in an affidavit for a search warrant are grounds for a Franks hearing even if the official at fault is not the affiant.   TA \c 1 \s "United States v. DeLeon, 979 F.2d 761, 763-64 (9th C" \l "United States v. DeLeon, 979 F.2d 761, (9th Cir. 1992)" United States v. DeLeon, 979 F.2d 761, 763-64 (9th Cir. 1992).  

The deliberately false or reckless inclusion of perceptions of sight, smell, and sound -- given the court’s reliance on officers’ experience -- is "unforgivable."   TA \c 1 \s "Hervey v. Estes, 65 F.3d 784, 789-91 (9th Cir. 1995)" \l "Hervey v. Estes, 65 F.3d 784 (9th Cir. 1995)" Hervey v. Estes, 65 F.3d 784, 789-91 (9th Cir. 1995) (applying Franks to false statements regarding officers’ experience and the smell of a meth lab).  The due process principles of  TA \c 1 \s "Brady v. Maryland, 373 U.S. 83 (1963)" \l "Brady v. Maryland, 373 U.S. 83 (1963)" Brady v. Maryland, 373 U.S. 83 (1963), and its progeny concerning the destruction of exculpatory or potentially exculpatory evidence is applicable to suppression hearings involving a challenge to the truthfulness of allegations in the affidavit for a search warrant.   TA \c 1 \s "United States v. Barton, 995 F.2d 931, 934-36 (9th C" \l "United States v. Barton, 995 F.2d 931 (9th Cir. 1992)" United States v. Barton, 995 F.2d 931, 934-36 (9th Cir. 1992).


In the instant case, there can be no mistake in the fact that the warrant is misleading to the point that the inclusion of any of the evidence discovered in this case would be a clear constitutional violation.


The basic rule of  TA \c 1 \s "Wong Sun v. United States, 371 U.S. 471 (1963)" \l "Wong Sun v. United States, 371 U.S. 471 (1963)" Wong Sun v. United States, 371 U.S. 471 (1963), is that evidence seized as a result of a Fourth Amendment violation and evidence derived therefrom is inadmissible in criminal trials.  
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B. 
CONCLUSION.

Based on the foregoing, Robert Voss has made substantial preliminary showing that false statements, knowingly and intentionally, or with reckless disregard for the truth, were included by the Affiant in his application for the search warrant.  In addition, he has established that the allegedly false statements were necessary to the court's finding of probable cause.  As a result he is entitled to a hearing on the validity of the warrant.


At the hearing, if Voss proves by a preponderance of the evidence that the Affiant did deliberately or recklessly make false statements that were material to the probable cause finding, he respectfully requests that the search warrant be voided and the fruits of the search excluded from this criminal case.

Date: December 4, 2002


Respectfully submitted, 








SHAWN R. PEREZ, ESQ.








Attorney for COLIN VOSS
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DECLARATION OF ROBERT VOSS

I, Robert Voss, hereby declare and swear as follows:

1. 
I am one of the defendants in the above entitled matter.

2. 
A true and correct copy of the search warrant in this case is attached hereto as Exhibit “1.”
3. 
A true and correct copy of Abraham Conn’s DEA Form 6 received by my attorney in the discovery provided in this case is attached hereto as Exhibit “2,” and incorporated herein by this reference.

4. 
Neither I, nor any member of my family, ever knew or was associated with any member of the registered owners of 26880 Ironwood Ave., the Joel Willging family.  We have never before resided near or next to the Willging family.

3. 
The pick-up day for trash on Dalehurst Drive is Wednesday.  The trash was picked up on June 6, 2001.  I requested a copy of the trash pickup schedule from the waste management company.  A true and correct copy of the trash service’s reply is attached hereto as Exhibit “3,” and incorporated herein by this reference.

4.  The trash cans are placed along an easement serving three separate residences that is more than 360 feet from the residence located at 26860 Ironwood Ave.

5. 
True and correct copies of the Request for Analysis and Evidence/Property Report received by my attorney in the discovery provided in this case are attached hereto collectively as Exhibit “4,” and incorporated herein by this reference.

6. 
The mailboxes for 26860 and 26880 are hundreds of yards apart from one another and located on two separate streets.  The mailbox for 26880 does not have any indication that it is the address for Voss.  True and correct photographs of the mailboxes are attached hereto collectively as Exhibit “5,” and incorporated herein by this reference.

7. 
I was never “contacted” by Detective David McCain of the Huntington Beach Police Department.  I have never seen or me Detective McCain.

8. 
When I was stopped and searched on June 8, 2001, on Pacific Coast Highway in Huntington Beach by Officers Hill (or Hall) and Marsh (?) I gave them my correct address as is given on my California Driver’s License. (See, Exhibit “6.”)

9. 
When the Officers initially stopped me I was initially informed that I was stopped for following too close and then subsequently told that the vehicle and I fit the description of an Hispanic home invasion robbery suspect.  I was patted down and then searched.  The officer discovered $1550.00 in cash in my pocket and wallet. I was not arrested. 


I declare under penalty of perjury under the laws of the United States that the foregoing is true and correct and of my own personal knowledge.


Executed this 4th day of December, 2002 at Moreno Valley, California.







______________________________







ROBERT VOSS

UNITED STATES OF AMERICA,
) Case No.: ED CR 01-68-VAP







)







)




Plaintiff,

)








)



vs.




)








)
DECLARATION OF SERVICE







)


ROBERT VOSS,



)







)







)



Defendant.

)







)

_________________________
)
I, Shawn R. Perez, am employed in the County of Orange, State of California.  I am over the age of 18 and not a party to the within action; my business address is 2740 Camino Capistrano, San Clemente, California 92672.

On December 6, 2002, I served the foregoing documents described as Colin Voss’ Supplemental Points and Authorities in Support of Motion to Suppress Evidence; Request for Franks Hearing on the interested parties in the above entitled action by depositing in the United States Post Office in San Clemente, CA and addressed as follows:

Harry H. Rimm, AUSA

312 North Spring Street, Suite 100

Los Angeles, CA 90012

Peter Scalisi, Esq.

3877 12th Street

Riverside, CA 92501

Oswald Parada

Deputy Public Defender

3801 University Ave., Suite 150

Riverside, CA 92501

I declare under penalty of perjury that the foregoing is true and correct.


Executed on December 6, 2002, at San Clemente, California.







____________________________








SHAWN R. PEREZ, ESQ.
�
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