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Abstract

This article providesa brief overview of assetforfeiture law in the United States.It is

not intendedto treatthe subjector any of its sub-partsin depth. Rather, its purpose
is to acquaint the reader with the various purposesfor which assetforfeiture is
employed as a law enforcementtool, with the types of property that can he
confiscated.andwith the proceduresthat areavailableunderfederallaw. It concludes
with a comparisonof the relative meritsof civil forfeiture versuscriminal forfeiture.

Introduction to Asset Forfeiture
Assetforfeiture is an integral part of federalcriminal law enforcementin the
United States.This brief introduction to federal forfeiture law attempts to
answer three questions: 1) Why is asset forfeiture important to law

enforcement?2) What types of property are subject to forfeiture, and in
what circumstances?and 3) How is forfeiture accomplished?

Why do forfeiture?
Therearemany reasonsto includetheforfeiture of assetsaspart of acriminal
case.First, law enforcementagentsandprosecutorswant not only to arrest
wrongdoersandput them in jail for someperiod of time, but alsoto remove

thetools of the crime from circulation sotheycannotheusedagain,eitherby
the wrongdoersthemselvesonce they have gained their release, or by
membersof their organisations.Thus, law enforcementwantsto seizeand
forfeit the guns. the airplanes,and the cars with concealedcompartments
that are usedfor drug smuggling: it wants to take the computers,printers,
andother electronicdevicesusedin child pornography,counterfeiting,and
identificationfraud cases:andit wantsto shut down the crackhouse’where
drugsaredistributedto childrenon their way to school,to confiscatethe farm
usedfor the marijuana-growingoperation,and to close down the business
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used to commit insurance fraud, telemarketing fraud or to run a Ponzi
scheme. In this sense, asset forfeiture is a form of incapacitation.

Secondly. in any case where the crime involves innocent victims, such as
property offences and fraud, asset forfeiture turns out to he the most effective
means of recovering property that may used to compensate the victims.
Indeed, restoration of property to victims in white-collar cases is the first

priority of law enforcement when it comes to disbursing forfeited property. 2

and much time and effort is expended in such cases to ensure that the
wrongdoer’s assets are preserved pending trial so that they remain available
to he used for this purpose once the case is over,

Thirdly. asset forfeiture takes the profit out of the crime. Obviously, there is
an element of simple justice in ensuring that wrongdoers are deprived of the

fruits of their illegal acts. But there is also an element of general deterrence as
well. Surely the incentive to engage in economic crime is diminished if
persons contemplating such activity understand that there is high likelihood

that they will not he allowed to retain any profits that might flow from their
temporary success. Conversely, convicting defendants hut leaving them in
possession of the riches of wrongdoing gives others the impression that a life
of crime is worth the risk.

There is also the matter of the message that is sent to the community of
law-abiding citizens when a notorious gangster or fraud artist is stripped
of the trappings of what may have appeared to he an enviable lifestyle.
Criminals typically spend their spoils on expensive homes, airplanes.
electronic goods and other toys’ that everyone else wishes that they had

the resources to acquire. Taking the criminals’ toys away, as law enforcement
agents typically put it, not only ensures that criminals’ enterprises are
deprived of their economic resources, and that funds are available for
restitution to the victims~ it also sends a signal to the community that the
benefits of a life of crime are illusory and temporary at best.

Law enforcement professionals would much prefer that persons passing an

expensive cliffside mansion on the Pacific Coast say, ‘Remember Mr Big that
usedto control the syndicatehere?Thereis the househe usedto own. The
governmenthasit now.’ andnot ‘There is Mr Big’s house.Whata place!And
he still owns it too!’

A form of pyramidingin which money paidhy later investorsor contributorsis used to pay
inflated returns to earlier investors: named after charles Ponzi, who ran sucha schemeduring
1919-1920in Boston.UnitedStates,charlesPonzi collected$9,500,000from 10.000investors
by selling promissorynotespromisingpaymentof a fifty percent profit in forty-five days.The
schemecollapsedandthousandsof investorswere left destitute.

2 See18 L.S.~981(e)(d)(authorisesthegovernmentto useforfeited propertyto payrestitution.

in civil forfeiture cases,to the victims of the underlyingcrime); 2t u.s.c853(i) (samefor
criminal forfeiture).
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Finally, asset forfeiture constitutes a form of punishment. While taking the
instrumentalities of crime out of circulation, obtaining funds for restitution,
taking the profit out of crime and achievingsomemeasureof deterrenceall
constituteremedialaspectsof forfeiture, it cannothe deniedthat depriving
wrongdoersof the accoutrementsof an expensivelifestyle, or the itemsthat
gavethem theleverage,prestigeorwherewithalto commitcriminal acts,is a
form of punishmentor retrihution exactedby the criminal justice system.
Forfeiture, in otherwords.gives criminals their just deserts.

What can the government forfeit?
In most countries, the asset forfeiture laws are written in generic terms. A
typical statute will authorise a court to order the forfeiture of ‘all proceeds of
any crime’ (often including foreign crimes), and any property ‘used to
commit. or to facilitatethecommission’ of anysuchcrime. Becausethe asset
forfeiture lawsin the UnitedStatesdevelopedpiecemealovera long period
of time, however, they were not written in generic terms at all. There is
neither a common law of forfeiture nor a single provision authorising
forfeiture in all cases.To the contrary.Congressenacteddifferent forfeiture
provisions at different times for different offences, so that what can he
forfeitedvariesgreatly from oneoffenceto another.Indeed,thefirst taskof a
federal prosecutor is always to check the statute for the crime under
investigationto seewhat, if any, assetforfeiture optionsmight he available.

There is almost no rhyme or reasonto the process.For some crimes,
Congresshasnot authorisedany forfeiture authority at all: for others, law
enforcementcanconfiscateonly the proceedsof the offence itself ~ or the
instrumentalitiesusedto commit the offence.’4 Other statutesare broader,
permitting the forfeiture of any property ‘involved’ in the offence,5 or
property that provides a criminal with economicpower over a criminal
organisation,whetherthat property was involved in the offence or not.6

Finally, one recently-enactedstatutepermits law enforcementto confiscate
virtually everythingthewrongdoerowns.

See18 u.s.c.981(a)(1 )(c) (authorisingtheforfeiture of theproceedshut only theproceedsof
a long list of federal criminal offences).
See i6 u.s.c. 470(gg) (authorising forfeiture of tools and equipment used to steal
archaeologicaltreasures.hut not the proceedsof such offence): 18 u.s.c.‘+92 (authorising

the forfeiture of counterfeitingequipmenthut not the proceedsof such offence),
See 18 u.s.c. 981(a)(IMP) and 982(a)(1) (aurhorising civil and criminal forfeiture.
respectively,of all property involved in a money launderingoffence),
See18 u.s.c.1963(a)(2)(authorisingforfeiture of any properrvgiving a defendantasourceof

influenceover an racketeeringenterprise).

See 18 u.s.c. 98t(a)(1)(G) (authorising forfeiture of all assetsof a personengagedin
terrorism).
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The following is a brief survey of some of the better-knownforfeiture
provisions in federal law.

Proceeds
The closest Congresshas come to enacting one, all-powerful forfeiture
statute is 18 U.s.c. 981(a)(l)(C). which authorisesthe forfeiture of the
proceedsof over 200 different stateand federalcrimes.8The federal crimes
include all of thecommonones,like fraud, bribery,embezzlementandtheft.
and scoresof more obscureonesaswell. The statecrimes include murder.
kidnapping. gambling, arson, rohherv, bribery, extortion, obscenity, and
statedrug trafficking.9

Many other statutesalso provide for the forfeiture of the ‘proceeds’ or
‘gross proceeds’ of a particular offence. Indeed, statutesauthorising the
forfeiture of proceedsin one form or anotherare scatteredthroughoutthe
federalcriminal code,10

Proceedsaredefinedin the caselaw by a ‘but for’ test: the proceedsof an
offencecompriseany property. real or personal,tangibleor intangible, that
the wrongdoerwould not have obtainedor retainedhut for the crime.~
Moreover, the forfeiture of proceedsis not limited to deprivingcriminalsof
theirnet profits. Someonewho invests$10,000 in start-upcostsfor a fraud
scheme.and then bilks a victim of only $10,000, makesno profit at all.
Forfeiting thenetprofit in suchcaseswould simply leavethecriminalswhere
theywerewhenthey started,For forfeiture law to achieveits variouspublic
policy purposes.it mustallow thegovernmentto recoverthegrossproceeds

~ See United States+‘ A/I Funds Distributed to Weiss,345 F3d 49. 56 n8 (2nd Cir 2003) (as
amendedby CAFRA, 2098t(a)(1)(c) permits the forfeiture of all proceedsof an specified
unlawful activity: it is no longernecessaryfor the governmentto usethemoney laundering
statureto forfeit suchproceeds).
The crimesfor which forfeiture is authorisedin Section 981(a)(l)(C)are listing in 18 u.s.c.
1956(c)(7),

Someexamplesinclude 1$ u.s.c.982(a)(5)(forfeiture of thegrossproceedsof trafficking in
stolen automobiles):op cit s 982(o)(’~)(forfeiture of the proceedsof a federal health care
offence):anuop cit s ~94(d) (forfeiture of proceedsof espionage).
See (‘oiled States DeFries, 129 F3d 1293. 1312 (DC cir 1997) (becausethehut2Dfor test
useftully articulatesthe requirementof a nexusbetweenthe targeted property and the

racketeeringactivity, we adoptit): [Jolted Statesv I ‘asque:-Rui:. 2002 WI. 188012” (Nt) Ill
2002)(sen’icesandbenefitsthat defendantreceivedfrom third parr~’who wasthebeneficiary
of defendantsinsurancefraud were proceedsreceived indirectly as a result of the fraud):
United States Cianci, 218 F Supp2d 232 (DRI 2002)(following UnitedStates Angiulo. 89”
F 2d 1169, 1213 (1stCir 1990): a hut for test is usedto determinewhether [Glovemmenthas
proven requirednexus betweeninterest in question and RICO violation): United States’ v

Iivson Foods, Inc. No. ‘i:01’-cr-061 (ED Tenn Feb ~i, 2003) (cost savings realisedby an
employerwho aids illegal aliens in obtaining falsedocumentsso that they canwork in the
empio~ersfacton’ may constitute theproceedsof the falsedocumentoffence),
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of the offencewithout reduction for overheadexpensesor start-up costs.
Thus criminalswho engagein illegal activity will know from the outsetthat
they risk both their initial investmentaswell asany potentialprofits.14

While statutesauthorisingthe proceedsof the crime are powerful and
necessarylaw enforcementtools, they arelimited in scope.Becauseonly’ the
proceedsof the crime (or propertytraceableto it) is forfeitableundersuch
statutes,the governmentmay he requiredto identify property into which
proceedshave been invested and return the untainted portion to the
wrongdoer.13

Drug Cases
Theforfeiturestatutesfor drugoffencesarebroaderthanthosethatarelimited
to forfeiting the proceedsof the offence,Under21 U.S.C. 853(a)and 881(a)
(criminal andcivil forfeiture, respectively),a courtmayorderthe forfeitureof
both the drugproceedsthemselvesandany realorpersonalpropertyusedto
commit, or to facilitate the commissionof the drug offence.Thesearethe
statutesthat afederallaw enforcementagencyorfederalprosecutorwoulduse
to takea car, boat,gun, airplaneor farm awayfrom a drugdealer,

Facilitatingproperty is definedin the caselaw to meananypropertythat
‘makes the prohibited conduct less difficult or more or less free from
obstructionor hindrance.’‘~The drug casesprovidea plethoraof examples
of caseswhere houses.businesses,and even medical licenceshave been
forfeited as facilitating property.~‘

Other crimes for which the government can forfeit facilitating
property
Drug cases,however,arenot the only onesin which law enforcementcan
forfeit more than just the proceedsof the offence. Many other statutes

+2 SeeUnitedStatesr Simmons.154 F 3d 765 (Srh Cir 1998)(collecting casesand holding that

the betterview is the one that definesproceedsas the grossreceiptsof the illegal activity:
forfeiture is intendedto punish all thosewho receiveincome from illegal activits’, not just

thosewhosecriminal activity turns a profit).
SeeUnitedStatesi’ One1980RolLs’ Royce,905 F 2d 89.90(5thCir 1990)(claimantcouldavoid
forfeitureto theextentthathe couldprovewhat portionsof thepropertywerepurchasedwirh
legitimate funds): UnitedStatesv OneFated Knownas 352A’orthzw St.. 40 F Supp2d 74 (DRI
1999) (in proceedscases, forfeiture limited to portion of property purchasedwith drug
money: portion traceable to subsequentinvestment of legitimate funds not forfeitable:
property apportionedafter sale).

‘~ United Statesr Schiffl’r/i, 895 F 2d 987. 990 (4th Cit 1990).
Seefor exampleUnitedStates PremisesKnown as 3639~2ndSt. 869 F 2d 1093, 1096 (8th Cir
1989)(facilitatingpropertyis am-thingthatmakestheprohibitedconductlessdifficult or more
or lessfree from hindrance:useof a housefor drug storageandconcealmentand for placeto
conductdrug salemakesit forfeitable as facilitating propertx’).
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authorise‘facilitating property’ aswell. Indeed,manyolderforfeiturestatutes
authorisetheforfeitureof instrumentalitiesorfacilitatingpropertyhut not the
proceedsof the offence.

Some typical facilitating property statutesinclude 8 U.S.C. 1324(h) and
18 U.S.C. 982(a)(6) (civil and criminal forfeiture. respectively,of property
usedby alien smugglers):18 U.S.C. 981(a)(1XB)(forfeiture of the proceeds
and propertyusedto facilitate certain foreign crimes, like drug trafficking,
crimes of violence and public corruption): and 18 U.S.C. 2253 and 2254
(criminal and civil forfeiture, respectively,of propertyusedto commita child
pornographyoffence).

Money laundering
Oneof themostpowerful andmostpopularforfeiture statutesis the onethat
permitsthe forfeitureof all propertyinvolvedin a moneylaunderingoffence.
If someonelaundersthe proceedsof a drugoffenceor a corruptionoffence
by commingling the money with clean money from anothersource, or
hides the moneyby investing it in land or in a business,all of the property
involved in the offence not just the proceedsbeing laundered,hut the
commingled property. the land and the businesscan be forfeited under
18 U.S.C. 981(a)(1)(A)(civil forfeiture) and 982(a)(1)(criminal forfeiture). 16

Prosecutorsobviously like to use the money laundering forfeiture statute
becauseit eliminates the need,in most cases.to distinguishbetweenthe
portion of the propertytraceableto the underlyingoffence,andthe portion
derivedfrom othersources.1

~RlCO’and Terrorism

Finally, the mostpowerful federal forfeiture statutesare the onesthat apply
to racketeeringand terrorism. Under RICO, 18 U.S.C. 1963(a), the
government can forfeit any property acquired or maintained through
the racketeeringactivity, and any interest that the defendanthas in the
racketeeringenterpriseitself. So if someoneruns a chain of restaurantsor
conveniencestoresas a RICO enterprisea court canorder the forfeiture of
the defendant’sinterest in the entire business,whether a given assetor

IC SeeUnitedStatesu’ Teneer,107 F3d 1120, 1134 (5th cit 1997): UnitedStatesr Wi/i’, 193 F3d

289, 302 (5th Cit 1999) (affirming that facilitating property is forfeitable unders 982(a)(1)):

United Statesr Puche, 350 F3d 1137, 2003 ‘fl 22663310(11th Cit Noy 12. 2003): United
Statesu’ Born/icld, 145 F3d 1123 (10th Cit 1998): United Statesu’ McGaulev,279 F3d 62. 76
ni-, (1st Cit 2002: United Statesr Baker, 22” F3d 955 (‘tb Cit 2000): United Statesv .4/I

- Monies,754 F Supp 1467. 1473 (D Haw 1991).
SeeSD CassellaThe forf’eiture of property involved in money launderingoffences(2004) 7
Bu//alo Criin L Rei’ 583.



Overviewofassetforfeiture law 453

portion of the businesswasdirectly involved in the illegal operationof the
enterpriseor not.

Thenewforfeiture statutefor ten’orism.18 U.S.C. 981(a)(1)(G),which was
enactedin October2001. is even more powerful. The statutesays that if
someoneis engagedin planning or perpetratingacts of domestic or
international terrorism, the governmentmay seize and forfeit all of that
person’sassets,foreign or domestic,whetherthe properwwas involved in
theterrorismactivity or not. Obviously,the notionunderlyingthis statutewas
to incapacitateterrorists completely so that they would have no assets
whatsoeverto perpetratefurtheractsof violenceagainstgovernments.their
citizensor their property.19

The three kinds of forfeiture under federal law
So far. wehavediscussedthe reasonsto include assetforfeiture aspart of a
criminal investigation,and have takena brief look at the kinds of property
that might he forfeited in particularcases,Finally, we will briefly discussthe
procedural devices that law enforcementagentsand prosecutorsin the
United Statesmay useto accomplishthe forfeiture.

Federallaw givesthegovernmentthreeproceduraloptions:administrative
forfeiture, civil forfeiture and criminal forfeiture. The first appliesonly to
uncontestedcasesand can,asthe nameimplies. heundertakenby a federal
law enforcementagencyasan administrativeor ‘non-judicial’ matter‘without
the involvement of either a prosecutoror a court. In contrast,both civil
forfeiture and criminal forfeiture are judicial matters, requiring the
commencementof a formal action in a federalcourt, and concluding, if the
governmentis successful,with theentryof acourtorderdirectingthetransfer
of title to theproperty in questionto the United States.

Administrative forfeiture
The vas majority of all federal forfeitures are administrativeforfeitures, for
the simple reasonthat the vast majority of all forfeiture proceedingsare

}‘k SeeUnited Stute,vr Anderson,782 F2d 908. 918 (11th Cit 1986) (lal defendant.sconviction

under the RICO statutesubjectsa/I his’knteresmsin the enterpriseto forfeiture tegatdlessof
whether those assetswere themselvestainted by use in connectionwith the racketeering
acti’’it\’). quoting UnitedStatesr Uauhle, “06 F2d 1322, 1359(5th Cir 1983): L”ni’ted Statesv
Rusher,817 F2d 1409, 1-m13(9th cit 1987) (forf’eitute is not limited to thoseassetsof a RICO
enterprisethat aretaintedby usein connectionwith racketeeringactivin’. but rathetextends
to theconvictedpersonsentite interest in theenterprise):UnitedStates i’ .4ngiulo. 89” F2d
1169, 1211 (1st Cit 1990)(any intetestsin an enterprise,including the enterprIseitself, ate
suhjectto forfeiture in their entitety, regardlessof whethersomeportion of theenterptiseis
not tainted by the racketeeringacmivin•’),

See51) cassellaForfeitureof terrorist assetsundettheUSA Patriot Act of 2001 (2002)34Law
and Polie,’ in International Business7,
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uncontested.20 Basically, an administrativeforfeiture beginswhena federal
law enforcementagencywith statutoryauthority’ in agiven area(egDEA in a
drug case,FBI in a fraud case.BATF in a firearms case)seizesproperty
discoveredin the courseof an investigation.The seizuremust he basedon
probablecauseto believe that the property is subject to forfeiture, and
generally must he pursuantto a judicial warrant.21 There are, however,
numerous exceptions authorising warrantlessseizures, such as when
property is seizedin the courseof an arrest, or the property is mobile.
making the delayinvolved in obtaininga warrant impractical.22

Once the property has been seized, the agency commencesthe
administrativeforfeiture proceedingby sendingnotice of its intent to forfeit
the propertyto anyonewith a potentialinterestin contestingthat action,and
by publishinganoticein thenewspaper.23 In essence,theagencysaysto the
world, We haveseizedthis property and intend to forfeit it to the United
States. Anyone wishing to object must speaknow or forever hold their
peace.’If no oneconteststheforfeiture by filing aclaim within theprescribed
period of time, theagencyconcludesthematterby enteringa declarationof
forfeiture that hasthe sameforce and effect asa judicial order.

An administrativeforfeiture then is not really a proceedingat all in the
judicial sense.It is more like an abandonment.In 2000. however,Congress
substantiallyrevisedthe rules governingadministrativeforfeituresto ensure
that property ownersare afforded due process.2q Under the new law, the
seizingagencymust beginthe forfeiture proceedingwithin a fixedperiodof

21) Prior to the enactmentof the Civil AssetForfeiture Reform Act of 2000 (ckFRA), the Drug

EnforcementAdministration (DEA) estimatedthat85 percentof forfeituresin drugcaseswere
uncontested,SincecA,FRA. which madeit easierto contesta forfeitureaction, thenumberof

uncontestedDEA casesmay have dropped to 80 percent. Other seizing agenciesreport
similar figures.

21 See18 U.S.C. 981(h).
22 SeeFlorida i’ White, 526 U S 559 (1999)(watrantlessseizureof automobiledid not violate the

Fourth Amendmentwheretherewasprobablecauseto helieyetheautomobilewassubjectto
forfeiture and it wasfound in a public place).

22 For a summart’ of the pre-cAFRA administrativeforfeiture procedure.see United StatesI’

Gon:ale:-Gon:ale:,257 F3d 31(1stOh2001): UnitedStatesi’ 157,960.00 in U.S. Currency.58
F Supp 2d 660 (DSC 1999): United Statesi’ Derenak, 27 F Supp 2d 1300 (MD Fla 1998):

Concepcionv United States,938F Supp 134 (EDN’Y 1996): United Statesy 550,200 In U.S.
Current’i’, ‘6 F Supp 2d 124~(1) ~yo 1999). For a discussionof theapplicationof CAFRA to
administrativeforfeitures, seeSt) cassella,The Civil Asset Forfeiture Reform Act of 2000:
Expandedgovernmentforfeiture authorityand sttiet deadlinesimposedon all parties(2001)
2’ Journal ~/ Legislation97.

24 The proceduralstatutesgoverningadministrativeforfeiture ptocedureate 18 U.S.C. 983(a)0)
and(2) (enactedby CAFRA), and19 U.S.C. 1602 etseq.SeeUnitedStatesr5557,933.89 More
or Less, in U.S. Funds, 28” F3d 66. 77 n7 (2d Cir 2002) (proceduresset forth in 19 U.S.C.
201602et .seq. aresupercedledlby CAFRA whete inconsistent).
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time. and mustgive the propertyownerampletime to file a claim, Then, if
someonedoesfile a claim, the agencyhasanotherfixed periodof time in
which to referthe matterto a prosecutorfor the commencementof a judicial
forfeiture action, or to simply return the property.The agency’sfailure to
follow theseproceduresis subjectto judicial review,2~

Most types of property’ may he seizedand forfeited administratively.The
most important exceptionis real propertywhich must always he forfeited
judicially. 26

If someonedoesfile a claim contestingthe administrativeforfeiture, the
governmenthas two options: civil forfeiture and criminal forfeiture.2”

Criminal forfeiture
Criminal forfeiture is part of the sentencein a criminal case.28 That is, the
forfeiture orderis enteredfollowing the defendant’sconvictionfor a criminal
offence. and is madepart of the sentencingprocess.It is an in personam
action that is directedat the defendantpersonally.29

For that reason,criminal forfeiture is the more limited of the two judicial
forfeiture alternativesthat are available to the government.Becausethe
defendantis the only one on trial, and is the only one being punished.only
property belonging to the defendantcan he forfeited in a criminal case.
Propertythat belongsto third partiescannothe forfeited criminally, even if
the defendantsused it to commit the offences for which they were
convicted,30 Moreover,becausetheforfeiture is partof thesentenceimposed

25 See L’nited StatesI’ Schinnell.80 F3d 1064 (5th cit 1996)(once theadministrativeforfeitute

wascompleted,the district court lackediutisdiction to review the forfeitureexceptfor failure
to comply with proceduralrequirementsor to colnport with due process”,defendantcannot.
aspart of doublejeopardychallengein criminal case,contendthat uncontestedforfeiturewas
not limited to ptoeeeds).See also 1$ U.s.C. 983(e) (providing procedureto challenge
proceduralsufficiency of administrativetorf’eitute),

2,, In general. propertymay he forfeited administrativelyonly if it is currency ot has a value
under5500.000.see 19 U.S.C. 20160”: teal ptopenymay ne”et he forfeited administratively.
see 1$ U.S.C. 20985(a),

2 See18 U.S.C. 983(a)(3).
2s See Libretti i’ United States.516 US 29 (1995).
29 See United Statesr Totaro, 345 F3d 989 (8th Cit 2003).

20 See United States1’ Totaro supra (n29) (criminal forfeiture is in personan?:if a third parts’s

interestcould be forfeited, the forfeiture would becomean oi reel action in which the third
partt’ would havetheright to contesttheforfeitureon motethanownershipgrounds):United
StatesI’ 0/jell, 24” F3d 6ss (6th Cir 2001) (criminal forfeiture entitles theGovernmentto

forfeitureof a convicteddefendantsinterestsand nothingmore): United Statesi’ Gilbert, 244
F3d 888. 919 (11th Cit 2001) (becauseit seeksto penalizethe defendant for his illegal
activities, in personaniforfeiture reachesonly that property.or pcrtion thereof,ownedby the
defendant):op cit at 920 (whatdistinguishescriminal forfeiture ftom civil forfeiture is that the

property itself’ is not forfeited: rather. the defendantsinteruvt in the ptopertv is forfeited)
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for a specificoffence.only propertythat wasderivedfrom or usedto commit
that offence can be forfeited.3’ To forfeit properry that belongedto third
partiesat thetime thecrimewascommitted,orthat wasderivedfrom or used
to commit crimes other than the one for which the defendanthas been
convicted,the governmentmustusecivil forfeiture.

However, criminal forfeiture does provide the governmentwith one
significant advantageover civil forfeiture. Becausethe forfeiture is directed
againstthedefendantpersonallyand not at particularpiecesof property,the
court can entera money judgment againstthe defendantfor the value of
the property.or can orderthe forfeiture of substituteassets.if the property
hasbeendissipatedor cannothe found.32

Variousstatutesand Rule 32.2 of the FederalRules of Criminal Procedure
governthe criminal forfeitureprocess.In short,to initiate a criminal forfeiture
action, a prosecutormust give the defendantsnotice of the government’s
intent to forfeit their property by including a forfeiture allegation in the
indictment.~ The casesthenproceedto trial in the normalfashion for any
criminal case, except that if the property is not already in government
custody, the government may apply for a pre~trialrestraining order
preservingthe propertypendingthe conclusionof the criminal trial. ~

At trial, no mentionis madeof theforfeiture until andunlessthedefendant
is convicted.In other words, the trial is bifurcated.Once the defendantis
convicted, however, the court (or the jury, if a party so requests)hears
additionalevidence,argumentandinstructionson theforfeitureandreturnsa
special verdict finding, by a preponderanceof the evidence, that the
governmenthasestablishedthe requisitenexusbetweenthe property and
the crime.3’ That is. the court (or jury) must determinethat the property in
questionwas in fact the proceedsof the offence,or constitutedfacilitating
property, property ‘involved’ in the offence. or whatever relationship
betweenthe property and the offence that the applicableforfeiture statute

(emphasisin original): United States v BCCJ Holdings Luxembourg) S’.A . I Petition of

Chawla.•, 46 F3cl 1185, 1190 (DC Cit 1995) (only the property of the defenciantinclucling
proper~heldby a third partypursuantto avoidabletransactioneanhe confiscatedin a RICO

proceeding).
~ SeeUnited States~‘Gareia-Gui:ar, 160 F3d 511 (9th Cir 1998)(wheredefendantis chatged

with selling S5.000worth of drugshut 843.000 is seizedfrom his locker, only the amount
traceableto the offenceslot which defendant is convictedcan be forfeited in the criminal
case:samefor conspiran’count if it is limited to commissionof thesubstantiveoffence).
SeeUnitedStatesy C’andelaria’Silva, 166 F3d 19(1stCit 1999)(criminal forf’eiture ordermay
take several forms: money judgment, directly forf’eitahle propertl.’. and substituteassets):

UnitedStatesv Davis. 1~”F Supp 2d 470 (El) \‘a 2001)(same.following Candelaria-Sih’a).
~‘ SeeRule 32.2(a).
~ See21 U.S.C. 853(e).
~ SeeRule 32,2(h).
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happensto require.Oncethat finding is made.the court entersa preliminary
orderofforfeiture that is madefinal andincludedin thejudgmentofthecourt
at sentencing.3°

Neither the court nor the jury is concernedwith the ownershipof the
propertyat this stageof thecase.While only thedefendant’spropertymayhe
forfeited in a criminal case,that issueis not litigated until and unlessa third
party conteststhe forfeiture on ownershipgroundsin a post~trialancillarv
proceeding.~“

Civil forfeiture
Civil forfeiture is not part of a criminal case. In a civil forfeiture case,the
governmentfiles a separatecivil action in remagainstthepropertyitself, and
then proves by a preponderanceof the evidencethat the property was
derivedfrom orwasusedto commita crime.Becausecivil forfeituredoesnot
dependon therebeing a criminal conviction, the forfeiture action may he
filed beforeindictment, after indictment, or if thereis no indictmentat all. 38

It is becausecivil forfeiture actions are brought against the property
directly that federalcivil forfeiturecaseshave,whatappearsto theoutsiderto
he. yen’ peculiar names. such as United States v Ninety-Three (93,

~‘ Ibid.
Set’ Rule 32.2(h)andU): UnitedStates’r Pelullo, 178F3d 196 (3dCir 1999)(criminalforfeiture
occursin two steps:(1) the un’ determinesthe forfeitahilin’ of theptoperrt’ andthe district
court entersan orderof forfeiture: and (2) third partiesasserttheir interestsin an ancillary
proceeding.):UnitedStatesr Cianei, 218F Supp2d 232 (DRI 2002)(underRule 32.2(h)(2). the
determinationof thenexushetweenthepropern’’andtheoffenceis madewithout regardto
any legitimate interestthat a third partt’ might haveheeausethe Rule aff’ords third partiesthe
opportunity to assertsuchclaims beforea final forfeiture order is entered):United States

it’eidner, 2003 \X’L 221”6085 (I) Ran 2003) (defendantcannot ohject to the enrn’ of a
pteliminan’ orderof forfeiture on thegtound that theproperrvteally helongsto a third party:
determinationof the extentof the defendantsinterestin the property is postponeduntil the
ancillarv proceeding): L ‘nited States v Gaskin, 2002 WI. 459005 9 n~ (WDN’i’ 2002)
(ownershipis a questionfbt thecourt aloneto detem’tine in theancillan’ pi’oeeeding.i.
SeeUnited Statesr .411 Fundsin .4eeount ,\‘os. 747,934 27,5’ BaneoEspanoldc (‘redito;, 295
F3c 23 (DC Cit 2002) (Civil forfeiture actions arebrought against property, not people,The
ownetof the propertymay interveneto protect his intetestj: United Statesv 5734,573.82in

‘.5. Carrc’net’, 286 F3c1 641 (3d Cir 2002) (civil torf’eiture is an in rem action against the
property itself’: the forfeiture is not eonditiond’d on the culpahilitv of the owner of the
defendantproperty): UnitedStatesv One’SixthShare,32613d 36 (1st Cit 2003)(Becausecivil
forfeiture is an in “eel proceeding.thepropern’ suhiect to forfeiture is thedefendant.Thus,
defencesagainstthe forfeiture can he hrought only hy thitd parties, who must intervene.):

I nited States v Cher,’v, 330 F3d 658, 666 n16 (xth Cit 2003) (the most notable distinction
betweencivil and criminal forfeiture is that civil forfeiture proceedingsarebrought against

property. not against the propertY owner: the owners cuipahilin is irrelevant in deciding
whethetptoperrs’should he forfeited).
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Firearms,39 or United States i’ One 1992 Ford Mustang GT.4° or United
Statesv 5557,933.89,More or Less, in U.S. Funds.’

At one time it wassaid that civil forfeiture wasbasedon the legal fiction
that the propertyitself wasguilty of the offence.Thatis not so. It is true that
the propertyis namedasthe defendantin the civil forfeiture case.but not
becausethe property itself did anything wrong. Things do not commit
crimes:peoplecommitcrimesthat give rise to forfeitureof things.The in rem
structureof civil forfeiture is simply proceduralconvenience.It is a way for
the governmentto identify the thing that is subjectto forfeiture and the
groundstherefor,and to give anyoneand everyonewith an interestin that
property the opportunity to come into court at one time and contestthe
forfeiture action.~2The alternative a separatecivil action againstevery
personor entity with a potential legal interest in the property.would he
administrativelyimpossible.

Essentiallythen, when the governmentcommencesan in rem forfeiture
action it is saying. ‘This propertywasderivedfrom or wasusedto commit a
criminal offence.For avarietyof public policy andlaw enforcementreasons.
it shouldhe confiscated.Anyonewho hasa legal interestin thepropertyand
who wishesto contestthe forfeiture may now do so.’

Procedurail~’,civil forfeiture actionsare much like other civil cases.The
government,asplaintiff, files a verified complaintallegingthat the property
in questionis subjectto forfeiture in termsof theapplicableforfeiturestatute.
and claimantsare requiredto Ilk claims to the propertyand to answerthe
forfeiture complaintwithin a certain period of time. ‘~ Thereafter,the case
moves forward through civil discovery, motions practice (eg, motions to
dismisson the pleadings,motion for judgmentfor the governmentfor lackof
standingon the part of the claimant, and motion for summaryjudgmenton
themerits),andtrial, A trial by jury is guaranteedby theSeventhAmendment
if the claimant choosesto assertthat right. ~ The governmenthears the
burdenof establishingthe forfeitahilitv of the propertyby a preponderance
of the evidence.4’

Even if the governmentsucceedsin establishingthe nexusbetweenthe

~‘ 330 F3d 414 (6th Cir 2003).
73 F Supp 2d 1131 (CI) Cal. 1999.

2~F 3d 66 (2d Cit 2002).
SeeUnited Statesv L’rsert’, 518 US 267 (1996) (Kennedy j. concurring).
civil forfeiture procedureis govemeciby 18 U.S.C. 983andby SupplementalRulesC andE of
theFederalRulesof Civil Ptocedure.
See United Statesr One Lincoln S’avigator 1998, 328 F3d 1011, 1014 n2 (8th Cit 2003)
(claimant hasa SeventhAmendmenttight to a jun’ trial on her innocentowner defence).
See18 U.S.C. 983(e).



Oi’ervieu’ qfassetforfeiture lan’ 359

propertyandan offence.the caseis not over. To ptotectthe interestsof truly
innocentpropertyownerswhowereunawarethat theirproper~wasusedfor
illegal purposes.or whotook all reasonablestepsunderthe circumstancesto
stop it. Congresshasenacteda ‘uniform innocentownerdefence.’1°Under
that statute,personscontestingthe forfeiture must establishtheir ownership
interestsandtheir innocenceby a preponderanceof theevidence.~

Ultimately, if the governmentestablishesthe forfeitahilit of the property.
and no claimant succeedsin proving the elementsof an innocent owner
defence,the court will enterjudgment for the governmentand title to the
propertywill passto the United States.

For a variety of reasons,in certaincasescivil forfeiturecanhea muchmore
powerful tool of law enforcementthan criminal forfeiture. As discussed
below, it is the option of choice in numerousinstanceswhen criminal
forfeiture is unavailable or provides an inadequateremedy. But civil
forfeiture hasan important limitation of its own: becausethe forfeiture is
limited to the specific propertyinvolved in the crime, the governmentcan
only forfeit the actualpropertyderivedfrom or usedto committheoffence.~
Thereareno money judgments.and no forfeiture of substituteassets,if the
propertydirectly traceableto the crime turns out to he missingor hasbeen
dissipatedor spent.

Tactical Choices: Civil versus Criminal Forfeiture
Thebestwayto appreciatethedifferenceshetweencivil andcriminalforfeiture
underfederallaw in the UnitedStatesmaybe to run throughthe checklistof
tactical considerationsthat a federal prosecutortakes into accountwhen
deciding whetherto pursuethe forfeiture civilly or criminally. It is entirely
appropriate(and commonplace),of course,for the prosecutorto commence
parallelcivil andcriminal casesin orderto keepall optionsopen.

What are the advantagesof doing the casecivilly versuscriminally?

See18 U.S.C. 20983(d).

~“ SeeUnited Statesv One Fated.2526 FaxonAvenue, 145 F Supp 2d 942 (WI) Tenn 2001)
(under CAFRA. claimant still has the hutden of proving the affirmative innocent owner
defenceby a preponderanceof thee”idence):United Statest’ 2001 Honda .4c’eord EX, 245 F
Supp2d 602(MD Pa Jan30. 2003)(CAFR.A preservedthe rulethattheburdenof proofshifts to
the claimant to esrahlishthe innocentowner defence): seealso SD CassellaThe uniform

innocentowner defenceto Civil AssetForfeiture(2001)89 KentuckyLi 653.
~>‘ See L’nited Statesr 58.22/,877.16in U.S. Currenc’t’, 330 F3c1 141 (3rd Cit 2003) (in civil

forfeiture cases,thegovernmentis requiredto tracetheseizedpropertydirectly to theoffence
giving rise to the forfeiture).

~ SeeUnited Statesi’ OneParcel, , Lot 41, Berryhi/l Farm, 128 F3d 1386 (10th Cir 199~)(civil
casestayedpendingcriminal trial: oncestaywaslifted, courtgtantedmotion to strikepropern’
that wasforfeited in thecriminal ease),
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The advantages of civil forfeiture

The lower burden of proof
In a civil case,the governmentis only requiredto prove the forfeitahilitv of
the properwhy a preponderanceof the evidence,That appliesboth to the
proof that the crimewascommitted,and to the proof that the propertywas
derivedfrom orwasusedto committhat crime. In contrast,in criminal cases,
the governmentmust prove that the crime was committed, and that the
defendantcommittedthe crime,beyonda reasonabledoubt.Only thenexus
betweenthe propertyand the offencecanhe shownby the preponderance
standard.

There is no need for a criminal conviction.
Becausethecivil forfeiture is a separatecivil proceedingagainsttheproperty
in rem, thereis no requirementthat the propertyowner, or anyoneelsefor
that matter.heconvictedof the crimegiving rise to theforfeiture in a criminal
case.‘° Thus. civil forfeiture is an essentialtool whenthe governmentseeks
to forfeit the property of fugitives or of defendantswho have died,~1or
where it can prove that the propertywas involved in a crime hut cannot
provewho thewrongdoerwas.A typical exampleof thelattersituationis the
one that arises when law enforcementofficers find a stash of currency
bearingall of the indicia of moneyderivedfrom a drugdeal(drugresidueon
large quantitiesof small denominationhills, bundledin rubberbandsand
wrappedin plastic or brown paper).hut haveno ideawho the drug dealer
was or who assembledthe currency.52

Civil forfeiture is also availableasa meansof recoveringpropertyfor the
benefit of victims, andfor imposinga sanctionon the wrongdoer.when the

See United Statesv One .4vwrtmentof 89 F0’earms, 465 Us 354 (198~)(acquirtal on gun

violation under 20922 doesnot hat ei~’il forfeiture under 20982(tO): One Lot EmeraldCut
Stone.sand One Rinc t’ L nitc’d ,Statc’.s, 409 t’S 232 (19”?) (acquittal on criminal smuggling
chargedoesnot hatIaret civil fotfeitute): UnitedStatesr OnePiper.4:tecF IA’lu.vc’ ,VIodel250

PA 23 .1i,’crati, 321 F3cl 3~5,(3rd Cit 2003) (that claimantscriminal conviction for alien
stnugglingwasoverturnedhasno effect on civil forfeiture under201324(bb:L nited States

1988 Oklsmol,ilc (‘utla,s’s Supreme.983F2d 6~0(5th Cit 1993)(acquittalof claimantdoesnot
underminefinding of forf’eitahilin’ in civil forfeiture case):United ,S’tates t’ Dunn. 802 F2d 646,
or (2d Cit 1986) (same).
See L’nited Statc’s r Real Property at 40 Clark RoaJ 52 F Supp 2d 254 (I) Mass 1999)
nlefencianrdliedi while criminal forfeiture was pending.making civil forfeiture necessary).
seefor example.UnitedStatesr 530,67() in U.S. Funds,2002WL 31093S8~(ND Ill 2002)(dog
snif’f, purchaseof one~vcayticket with cash.quantin’ of currency concealedin womansgirdle
on couriers person.and implausible ston’all supportedby follow~upinvestigationsatisfied
prepondetanceof theevidencestanclatd): L’nited .S’tatesr 522,991.0().,%Iore or Less, in U.S.
(‘arrenc’c, 22 F Supp2d 1220 (5D Ala 2002)(dog sniff, quantity of curtency.history asdrug
u~crdid Ic, inct ptcscnc of drug’ n I” sutftdient to cst!hli~hforfcitabiltn h\ orcpondctancc
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crime is a relatively minor offence,andthe interestsof justice do not require
bringing to hearthefull forceof thefederalcriminal justiceapparatusagainst
the accused.For example.teenagerswho use their home computersto
produce counterfeit $20 hills are more likely to have the computer
confiscatedin a civil forfeiture case then to he prosecutedand sent to
prison for the offence.

The forfeiture is not limited to property related to particular
transaction
As alreadymentioned.becausecriminal forfeiture is part of sentencing,the
forfeiture order imposed by a court in a criminal case is limited to
the properwinvolved in the particularoffencefor which the defendantwas
convicted,In contrast.civil forfeiture actionsin rem may he brought against
any property derivedfrom either a specific offence or from a course of
conduct.For example,criminal forfeiture in a drugcasemight he limited to
theproceedsof thespecific transactionchargedin the indictment,hut a civil
forfeiture could reachall proceedsof someone’slong~runningcareeras a
drug dealer.~

Forfeiting the property of third parties
Again, becausecriminal forfeiture is part of the sentenceimposedon the
defendant,only the defendant’spropertycan he forfeited. But the focus of
civil forfeiture is on the property. not on the personwho committed the
crime. Thus it makesno differencein a civil casethat thecrime giving rise to
the forfeiture was committedby someoneother thanthe owner. Thus, if a
criminal defendantusesa third party’spropertyto commita crime. eg. using
another’sgun to rob a conveniencestore. civil forfeiture is the only way of
confiscatingthe property,subject,of course,to the innocentownerdefence.

of theevidence):C nitedStatesr 5345,5/0,00in kS. Currency.2002 \X’L 22040([) Minn 2002)

(following5141,7~O.0O:positiveclog alertto suitcasein baggagecompartmentof Amtraktrain.
odour of marijuana, quantin’ of currenci’ and packagingin plastic and paper bags. and
inconsistentston’ sufficient to establishforfeitahilin’ by preponderanceof the evidence):
United Statesr 5/18.170.00 in U.S. Currency.69 Fed Appx ~14 (6th Cit 2003)(presenceof
small amountof marijuana,clog alert, quantity of curtency. evidenceof involvement in prior
drug deal. and tax returns showing lack of legitimate income. was sufficient to establish
forfeitahilin’ of currenci’ by preponderanceof theevidence).
See United States i’ Tao PareeLc in Russell County, 92 F3d 1123 (11th Cir 1996) (when
probablecauseis basedon evidencethat theparticipantsaregenerallyengagedin thedrug
business,hayeno othersourceof income.andbought theptopertieswith drug proceeds,it is
not necessaryto identi{~’specific drug transactionsin the complaint): United Statest’

SutiieldTc’rraee,209 F Supplcl 919(NI) III 2002)(forfeiture complaint doesnot haveto detail
specifictransactionssupportinggo\’emmentstheory of forfeiture),



362 (200’i) 17

There is less work for the criminal prosecutor
Criminalprosecutorslike to point out that assetforfeiture law is somewhatof
a speclaltv in the United States,and that specialtiesare best handledby
specialists.Thus, in some jurisdictions,policy makershavedecidedthat it is
preferableto havea forfeiture specialisthandlethe forfeiture in a separate
civil case,ratherthanhavetheoverburdenedcriminal prosecutorgo through
the troubleof learning forfeiture law so that the forfeiture canhe madepan
of thecriminal prosecutionand sentence.

The disadvantages of civil forfeiture

There is more work for everyone else
Theotherside of the lastpoint of course,is that whena forfeiture that could
havebeenmadepart of a pendingcriminal caseis handledseparatelyas a
civil matter, the effort saved by’ the criminal prosecutoris offset hy the
additional work that must be done by everyoneelse. A civil forfeiture
requiresthe filing of a separateaction and relitigating all of the issuesthat
werelitigated in thecriminal case,thusmakingwork for civil specialists,their
supportstaff, and the courts.

Filing deadlines
If property is initially seized for the purpose of civil forfeiture, the
governmentmust file its complaint againstthe propertywithin 90 daysof
the filing of any claim contestingan administrativeforfeiture proceeding.If
the government fails to comply with this deadline,civil forfeiture of the
propertyin connectionwith the offence for which it wasseizedis forever
barred.>~ in contrast, criminal forfeiture actionsare not subject to any
statutorydeadlines.

Unless stayed by the court, a parallel civil case can interfere with a
criminal investigation or trial
Once a civil forfeiture action is commenced,both sides havethe option of
requestingthe otherside to produceevidencein supportof its casethrough
the processof civil discovery.Claimantswho arealso defendantsin parallel
criminal matters often seek to use this procedureto gain accessto the
governmentswitnessesand evidencein ways thatwould not heallowed in
thecriminal case.For example,theclaimantmayseekto geta previewof the
government’scriminal caseby noticing the depositionof the government’s
caseagent or confidential informant. In reality, however, this is rarely a

See 18 U.S.C. 983(a)(3),
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seriousproblem.asthegovemment’sreciprocalright to noticethedeposition
of the defendanthimself usually persuadesboth sides that it would be
preferablefor the court to order the stay of the civil caseuntil the parallel
criminal matteris resolved,”

The forfeiture is limited to property traceable to the offence
The most seriouslimitation of civil forfeiture is that, as an in rem action, it
requiresthe governmentto prove that the defendant’sproperty is directly
traceableto the underlyingcriminal offence. The court may not, in other
words, order the forfeiture of a moneyjudgmentor substituteassets.This is
a particularproblemin casesinvolving cashproceedsof. say,a drugdealor a
fraud offence, where the money actually involved in or derived from the
crime has been commingled with other funds or dissipated.The only
salvation for the governmentin suchmattersand for the victims on whose
behalfthe governmentmay he seekingto recoverthe propertyis that cash
andelectronicfundsareconsideredfungihlefor oneyearaftertheoffenceis
committed.‘° In caseswhere that statute applies,it is unnecessaryfor the
governmentto comply with the strict tracing requirementsthat othet~’ise
governcivil forfeiture cases.”

A successful claimant is entitled to a~orneys’fees
The ‘American Rule’ is that parties to civil casespay their own costs and
attorneys’fees,.But Congresshasprovidedthat claimantswho prevail in civil
forfeiture casesareentitledto havethe governmentpay theirattorneys’fees
andother litigation expenses.~ That is so regardlessof how meritoriousthe
government’scasemight havebeen.In contrast,in criminal forfeiture cases.
third partiesare entitledto attorneys’feesonly in the relatively rarecasein
which the government’scasewasnot ‘substantiallyjustified.”°

See18 U.S.C. 981ç (providing for thestay of a civil forf’eirure caseat the requestof either

side).
See18 U.S.C. 984: United Statesv L’S. CurrencyDepositedin Account ~o. 11/5000763247
For ,4etit’e TradeCompany.176 F3cl 941 (7th Cir 1999)(oncethegovernmenthasestablished
probablecauseto believethattheamountof moneylaundetedthroughahankaccountin the
past year exceedsthe balancein the accountat the time of seizure, the entite balanceis
subjectto forf’eimre unders 20984).

See .t’Iurine it! idland Bank, N..4. v United States, 11 F3d 1119. 1126 (2d Cir 1993) (s 984
eliminatestracingrequirement).

See28 U.S.C. 2465(b),
See L’nited States r Douglas. 55 F3d 584 (11th Cit 1995) (the governmentsposition in

obtaining preliminary order of forfeiture not substantiallyjustified where the govemment
failed to take noticethat propern’ hadbeenawardedto third party in actionenforcing ciyil

judgment).
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The advantages of crimina~forfeiture

A single proceeding takes care of the forfeiture of the defendant’s
interest
A civil forfeiture is a separateproceedingthat can take years to process
through a federal district court. If there is a parallel criminal case,filing a
separatecivil casemeansrelitigating many if not all of the issuesthat the
governmentalready estahlishedin the criminal trial. In contrast,criminal
forfeiture permits the court to dispose of the forfeiture as part of the
sentencingphaseof the criminal trial or guilty plea.thus savingsubstantially
in termsof time and resources.

The court can order the forfeiture of a money judgment and/or
substitute assets
Criminal forfeiturehasa distinctadvantagein that it allows the court to order
a defendantto paya moneyjudgmentin anamountequalto thevalueof the
proceedswhich the defendantrealisedfrom the crime. Thus, a defendant
who defraudsa victim of 510 million may he orderedto pay a SlO million
judgment to the government,even if the actual money derivedfrom the
crime hasdisappeared.6°Moreover, the court can order the forfeiture of
some unrelated, untainted asset of equal value to satisf~’the money
judgmenti’1 In contrast, civil forfeitures, becausethey are in rem
proceedings.are limited to property directly traceableto the underlying
offence.Thecourtcould no moreordertheforfeitureof a substituteassetfor
a missing in rem defendantin a civil forfeiture case,than it could order the
conviction and sentenceof a suhstitute individual for a missing human
defendantin a criminal case.

.5cc United Statc’s v Henry. 850 F Supp 681. 683 (MD Tenn 1994) (court entersmoney

Iudgmenl for 5191.206.which wasthe amount of Medicarefraud proceedsdefendantwas
conv!ctedof laundering).of hL 64 F3d 664. 1995 WI, 478635 (6th Cir 1995) (Table): L.nited
StoresyFuche,350 F3d 1137. 2003 WL 22663310(11th Cir Nov 12. 2003)(aftIrtning money
judgmen equal to thecombinedvalue of thecommissionpaid to themoney launderer,the
proceedslaundered.andtheuntaintedmoneyusedto facilitate theoffence): United States
Baker,22’ F3d 955 Cth Cit 2000)(a forfeiture ordermay includea money judgment for the
amountof moneyinvolvedl in themoneylaunderingoffence: the moneyjudgmentactsas a
lien againstthedefendantpersonallyfor theduration of his prison term andbeyond).
SeeC nited Statesi’ Condelaria~Sili’osupra(n32)(oncethegovernmenthasobtaineda money
judgment. it may forfeit defendantsreal propern’ in partial satisfactionof that judgment):
UnitedStatesr, Baker supra(060) (same):UnitedStatesi’ Carroll, 346 F3d T’+o Cth Cir 2003)
(defendantmayhe orderedto forfeit everylastpennyhe ownsassubstituteassetsto satish’a
moneyjudgment).
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There are no statutory time limits on filing an indictment following
seizure of the property
If propertyis seizedin the first instancefor civil forfeiture, andsomeonefiles
a claim, the governmentmust commencejudicial forfeiture proceedings
within 90 days.62But if thepropertyis seizedin thefirst instancefor criminal
forfeiture, as would he the case if the propertywere seizedpursuantto a
criminal seizurewarrant,~ the time limits for instituting judicial forfeiture
proceedingsdo not come into play. The trade-off, howeveris that, in that
instance,the governmentprobablymust forego the option of disposingof
the caseas an uncontestedadministrativeforfeiture matter,Generally, the
governmentwould prefer to start everycaseas an administrativeforfeiture
caseso that uncontestedmatterscan he disposedof quickly.

Third parties have no right to recover attorneys’ fees
Theright to attorneys’fees in 28 U.S.C. 2465(b)appliesonly to civil forfeiture
cases.It doesnot applyto anypart of acriminal forfeiture case,including the
ancillary proceedingin which third party rights are litigated.

The disadvantages of crimina’ forfeiture

Forfeiture is limited to the property interests of the defendant
Becausecrinlinal forfeiture is part of the sentencein the criminal caseand
becauseonly the defendant had the right to contest the evidence
the governmentintroduced in that person’s criminal trial to establish the
underlyingcrime, only thedefendant’spropertycanhe forfeited. Any person
who establishesthat he or shewas the true ownerof the propertythat was
forfeited in the criminal caseis entitledto havetheforfeiture declaredvoid in
a post-trialancillaryproceeding.64 Mostimportantly, a third partychallenging
a criminal forfeituredoesnot have to he innocent.He or shemust estahlish
superiorownership,not innocent ownership.6’Thus, in criminal cases,non-
innocent spousesand unindictedco-conspiratorscan recoverthe forfeited

° 18 U.S.C. 983(a)(3).

° See21 U.S.C. 853(1).
See21 U.S.C. 85~(n).

United States’ r Toraro supra (n29) (an innocentowner defencewould be superfluousin a
criminalcase:as only thedefendantspropertymnay heforfeited, a thirdl pam’ needonly show
superiorownership. not innocentownership): L’nited States y Lester,85 F3d 1409 (9th Cir
1996)(s20853(n)(C)is not an innocentowner statute: it requiresonly a showingof superior
ownership: becauseonly defendantsinterest is forfeitable in a criminal case,an innocent
owner defenceis unnecessary):United Statesi’ Kennedy,20) F3d 1324, 1332 nUt (11th Cr

2000)(same).
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propertyin the ancillaryproceeding.To forfeit the interestsof suchpersons,
the governmentmust resort to civil forfeiture, and rebut the claimant’s
attemptto establishan innocentownerdefence.

Bifurcation of trial and additional jury instructions and special
verdicts add to the length of the criminal trial
Most criminal forfeitureproceedingsareshort in duration.Nevertheless,it is
undeniablethat eventhemost straightforwardcriminalforfeiture proceeding
will add to the length of what may alreadyhavebeena protractedcriminal
proceeding.Often all parties, including the judge and the jury, will be
exhaustedattheendof thecriminal case,andwill preferto abort thecriminal
forfeiture in favour of a separatecivil proceedingat anothertime.

Criminal forfeiture requires a criminal conviction
Becausecriminal forfeiture is part of the defendant’ssentence,therecanbe
no forfeiture without a conviction.66 This eliminatescriminal forfeiture asan
option in caseswherethe defendantis a fugitive or is dead,or where,in the
interestsof justice. the governmenthasdecidednot to prosecutethe owner
of theproperty.suchasa spousewho playeda minorrole in thecommission
of the offence.It also meansthat if the defendantpleadsguilty to just one
count of a multi-count indictment, the forfeiture is limited to the property
involved in that single count.6 To forfeit the property involved in the
remainingcounts,or in offencesthat were neverchargedin the criminal case
at all, the governmentmust usecivil forfeiture.

The ex post facto clause bars some criminal forfeitures
Prior to 25 April 2000. the date that the Presidentsignedthe Civil Asset
Forfeiture Reform Act into law, criminal forfeiture was not available as a
sanctionfor most crimes, That changedwith the enactmentof 28 U.S.C.
2461(c).which makescriminal forfeiture availablein anycasein which civil
forfeiture is available.However, includinga forfeiture judgmentaspartof the

See t.nited States’ y Aroflzon)’, 88 F3d 1369 (4th Cit 1996) (becauses20195~convictionwas

reversedon appeal.s 982forfeitumeorderhadto he vacated):L”nited Statesi’ Tencer, 107F3d
1120 (5th Cit 199”) (samefor s201956): United Statesr Ahmad,213 F3d 805 (4rh Cir 2000)

(samefor structuringoffence: United Statesi~Hona!i’. 124 F Supp2d 1016 (ND ‘rex 2000)
(samefor ss 1956and 195~).

~ SeeUnited Statesr Hasson,333 F3d 1264. 1279 n19 (11th Cir 2003)(the court in a money
launderingcasemnay not imposea forfeitureorderbasedon amoneylaunderingoffencewith
which defendantwasnot chargedor for which he wasacquitted.hut oncetheconviction is
obtained,the forfeiture may hebasedon amountsdefendantconspiredto launder,including
amountsderivedfrom unchargedsubstantiveconduct.orsubstantivecountsf’or which hewas
acquirted).
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sentencein a criminal casefor a crime committedbefore25 April 2000could,
in somecircumstances,violate the ex post factoclauseof theConstitution.68

Conclusion
Assetforfeiturehasbecomean essentialandroutinely-employedtool of law
enforcementin the United States.By making judicious and strategicuseof
thevariousprocedures,federalprosecutorscangreatly enhancetheirability
to controlanddetercriminalactivity, andto recovertheproceedsof crime for
the benefit of the victims.

d,s SeeUnitedStatesi’Colon-Aluno:, 192F3d 210 (1st Cd 1999)(applicationof s20982(o)(2)to

conspiracythat beganbeforeeffective dateviolatescx post factoclausewhereno overt act

occurredafterthatdate):c1 UnitedStatesr Sudeen,2002WL 1897095(El) La 2002)(whether
forfeitureof proceedsof fraudconspiracythat straddleseffectivedateof CAFRA would violate
e.v post lacto will he detenninedif thereis a conviction; pretrial motion is premature).


