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Abstract

This article providesa brief overview of assetforfeiture law in the United States.It is

not intendedto treatthe subjector any of its sub-partsin depth. Rather, its purpose
is to acquaint the reader with the various purposesfor which assetforfeiture is
employed as a law enforcementtool, with the types of property that can he
confiscated.andwith the proceduresthat areavailableunderfederallaw. It concludes
with a comparisonof the relative meritsof civil forfeiture versuscriminal forfeiture.

Introduction to Asset Forfeiture
Assetforfeiture is an integral part of federalcriminal law enforcementin the
United States.This brief introduction to federal forfeiture law attempts to
answer three questions: 1) Why is asset forfeiture important to law

enforcement?2) What types of property are subject to forfeiture, and in
what circumstances?and 3) How is forfeiture accomplished?

Why do forfeiture?
Therearemany reasonsto includetheforfeiture of assetsaspart of acriminal
case.First, law enforcementagentsandprosecutorswant not only to arrest
wrongdoersandput them in jail for someperiod of time, but alsoto remove

thetools of the crime from circulation sotheycannotheusedagain,eitherby
the wrongdoersthemselvesonce they have gained their release, or by
membersof their organisations.Thus, law enforcementwantsto seizeand
forfeit the guns. the airplanes,and the cars with concealedcompartments
that are usedfor drug smuggling: it wants to take the computers,printers,
andother electronicdevicesusedin child pornography,counterfeiting,and
identificationfraud cases:andit wantsto shut down the crackhouse’where
drugsaredistributedto childrenon their way to school,to confiscatethe farm
usedfor the marijuana-growingoperation,and to close down the business
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used to commit insurance fraud, telemarketing fraud or to run a Ponzi
scheme. In this sense, asset forfeiture is a form of incapacitation.

Secondly. in any case where the crime involves innocent victims, such as
property offences and fraud, asset forfeiture turns out to he the most effective
means of recovering property that may used to compensate the victims.
Indeed, restoration of property to victims in white-collar cases is the first

priority of law enforcement when it comes to disbursing forfeited property. 2

and much time and effort is expended in such cases to ensure that the
wrongdoer’s assets are preserved pending trial so that they remain available
to he used for this purpose once the case is over,

Thirdly. asset forfeiture takes the profit out of the crime. Obviously, there is
an element of simple justice in ensuring that wrongdoers are deprived of the

fruits of their illegal acts. But there is also an element of general deterrence as
well. Surely the incentive to engage in economic crime is diminished if
persons contemplating such activity understand that there is high likelihood

that they will not he allowed to retain any profits that might flow from their
temporary success. Conversely, convicting defendants hut leaving them in
possession of the riches of wrongdoing gives others the impression that a life
of crime is worth the risk.

There is also the matter of the message that is sent to the community of
law-abiding citizens when a notorious gangster or fraud artist is stripped
of the trappings of what may have appeared to he an enviable lifestyle.
Criminals typically spend their spoils on expensive homes, airplanes.
electronic goods and other toys’ that everyone else wishes that they had

the resources to acquire. Taking the criminals’ toys away, as law enforcement
agents typically put it, not only ensures that criminals’ enterprises are
deprived of their economic resources, and that funds are available for
restitution to the victims~ it also sends a signal to the community that the
benefits of a life of crime are illusory and temporary at best.

Law enforcement professionals would much prefer that persons passing an

expensive cliffside mansion on the Pacific Coast say, ‘Remember Mr Big that
usedto control the syndicatehere?Thereis the househe usedto own. The
governmenthasit now.’ andnot ‘There is Mr Big’s house.Whata place!And
he still owns it too!’

A form of pyramidingin which money paidhy later investorsor contributorsis used to pay
inflated returns to earlier investors: named after charles Ponzi, who ran sucha schemeduring
1919-1920in Boston.UnitedStates,charlesPonzi collected$9,500,000from 10.000investors
by selling promissorynotespromisingpaymentof a fifty percent profit in forty-five days.The
schemecollapsedandthousandsof investorswere left destitute.

2 See18 L.S.~981(e)(d)(authorisesthegovernmentto useforfeited propertyto payrestitution.

in civil forfeiture cases,to the victims of the underlyingcrime); 2t u.s.c853(i) (samefor
criminal forfeiture).
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Finally, asset forfeiture constitutes a form of punishment. While taking the
instrumentalities of crime out of circulation, obtaining funds for restitution,
taking the profit out of crime and achievingsomemeasureof deterrenceall
constituteremedialaspectsof forfeiture, it cannothe deniedthat depriving
wrongdoersof the accoutrementsof an expensivelifestyle, or the itemsthat
gavethem theleverage,prestigeorwherewithalto commitcriminal acts,is a
form of punishmentor retrihution exactedby the criminal justice system.
Forfeiture, in otherwords.gives criminals their just deserts.

What can the government forfeit?
In most countries, the asset forfeiture laws are written in generic terms. A
typical statute will authorise a court to order the forfeiture of ‘all proceeds of
any crime’ (often including foreign crimes), and any property ‘used to
commit. or to facilitatethecommission’ of anysuchcrime. Becausethe asset
forfeiture lawsin the UnitedStatesdevelopedpiecemealovera long period
of time, however, they were not written in generic terms at all. There is
neither a common law of forfeiture nor a single provision authorising
forfeiture in all cases.To the contrary.Congressenacteddifferent forfeiture
provisions at different times for different offences, so that what can he
forfeitedvariesgreatly from oneoffenceto another.Indeed,thefirst taskof a
federal prosecutor is always to check the statute for the crime under
investigationto seewhat, if any, assetforfeiture optionsmight he available.

There is almost no rhyme or reasonto the process.For some crimes,
Congresshasnot authorisedany forfeiture authority at all: for others, law
enforcementcanconfiscateonly the proceedsof the offence itself ~ or the
instrumentalitiesusedto commit the offence.’4 Other statutesare broader,
permitting the forfeiture of any property ‘involved’ in the offence,5 or
property that provides a criminal with economicpower over a criminal
organisation,whetherthat property was involved in the offence or not.6

Finally, one recently-enactedstatutepermits law enforcementto confiscate
virtually everythingthewrongdoerowns.

See18 u.s.c.981(a)(1 )(c) (authorisingtheforfeiture of theproceedshut only theproceedsof
a long list of federal criminal offences).
See i6 u.s.c. 470(gg) (authorising forfeiture of tools and equipment used to steal
archaeologicaltreasures.hut not the proceedsof such offence): 18 u.s.c.‘+92 (authorising

the forfeiture of counterfeitingequipmenthut not the proceedsof such offence),
See 18 u.s.c. 981(a)(IMP) and 982(a)(1) (aurhorising civil and criminal forfeiture.
respectively,of all property involved in a money launderingoffence),
See18 u.s.c.1963(a)(2)(authorisingforfeiture of any properrvgiving a defendantasourceof

influenceover an racketeeringenterprise).

See 18 u.s.c. 98t(a)(1)(G) (authorising forfeiture of all assetsof a personengagedin
terrorism).
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The following is a brief survey of some of the better-knownforfeiture
provisions in federal law.

Proceeds
The closest Congresshas come to enacting one, all-powerful forfeiture
statute is 18 U.s.c. 981(a)(l)(C). which authorisesthe forfeiture of the
proceedsof over 200 different stateand federalcrimes.8The federal crimes
include all of thecommonones,like fraud, bribery,embezzlementandtheft.
and scoresof more obscureonesaswell. The statecrimes include murder.
kidnapping. gambling, arson, rohherv, bribery, extortion, obscenity, and
statedrug trafficking.9

Many other statutesalso provide for the forfeiture of the ‘proceeds’ or
‘gross proceeds’ of a particular offence. Indeed, statutesauthorising the
forfeiture of proceedsin one form or anotherare scatteredthroughoutthe
federalcriminal code,10

Proceedsaredefinedin the caselaw by a ‘but for’ test: the proceedsof an
offencecompriseany property. real or personal,tangibleor intangible, that
the wrongdoerwould not have obtainedor retainedhut for the crime.~
Moreover, the forfeiture of proceedsis not limited to deprivingcriminalsof
theirnet profits. Someonewho invests$10,000 in start-upcostsfor a fraud
scheme.and then bilks a victim of only $10,000, makesno profit at all.
Forfeiting thenetprofit in suchcaseswould simply leavethecriminalswhere
theywerewhenthey started,For forfeiture law to achieveits variouspublic
policy purposes.it mustallow thegovernmentto recoverthegrossproceeds

~ See United States+‘ A/I Funds Distributed to Weiss,345 F3d 49. 56 n8 (2nd Cir 2003) (as
amendedby CAFRA, 2098t(a)(1)(c) permits the forfeiture of all proceedsof an specified
unlawful activity: it is no longernecessaryfor the governmentto usethemoney laundering
statureto forfeit suchproceeds).
The crimesfor which forfeiture is authorisedin Section 981(a)(l)(C)are listing in 18 u.s.c.
1956(c)(7),

Someexamplesinclude 1$ u.s.c.982(a)(5)(forfeiture of thegrossproceedsof trafficking in
stolen automobiles):op cit s 982(o)(’~)(forfeiture of the proceedsof a federal health care
offence):anuop cit s ~94(d) (forfeiture of proceedsof espionage).
See (‘oiled States DeFries, 129 F3d 1293. 1312 (DC cir 1997) (becausethehut2Dfor test
useftully articulatesthe requirementof a nexusbetweenthe targeted property and the

racketeeringactivity, we adoptit): [Jolted Statesv I ‘asque:-Rui:. 2002 WI. 188012” (Nt) Ill
2002)(sen’icesandbenefitsthat defendantreceivedfrom third parr~’who wasthebeneficiary
of defendantsinsurancefraud were proceedsreceived indirectly as a result of the fraud):
United States Cianci, 218 F Supp2d 232 (DRI 2002)(following UnitedStates Angiulo. 89”
F 2d 1169, 1213 (1stCir 1990): a hut for test is usedto determinewhether [Glovemmenthas
proven requirednexus betweeninterest in question and RICO violation): United States’ v

Iivson Foods, Inc. No. ‘i:01’-cr-061 (ED Tenn Feb ~i, 2003) (cost savings realisedby an
employerwho aids illegal aliens in obtaining falsedocumentsso that they canwork in the
empio~ersfacton’ may constitute theproceedsof the falsedocumentoffence),
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of the offencewithout reduction for overheadexpensesor start-up costs.
Thus criminalswho engagein illegal activity will know from the outsetthat
they risk both their initial investmentaswell asany potentialprofits.14

While statutesauthorisingthe proceedsof the crime are powerful and
necessarylaw enforcementtools, they arelimited in scope.Becauseonly’ the
proceedsof the crime (or propertytraceableto it) is forfeitableundersuch
statutes,the governmentmay he requiredto identify property into which
proceedshave been invested and return the untainted portion to the
wrongdoer.13

Drug Cases
Theforfeiturestatutesfor drugoffencesarebroaderthanthosethatarelimited
to forfeiting the proceedsof the offence,Under21 U.S.C. 853(a)and 881(a)
(criminal andcivil forfeiture, respectively),a courtmayorderthe forfeitureof
both the drugproceedsthemselvesandany realorpersonalpropertyusedto
commit, or to facilitate the commissionof the drug offence.Thesearethe
statutesthat afederallaw enforcementagencyorfederalprosecutorwoulduse
to takea car, boat,gun, airplaneor farm awayfrom a drugdealer,

Facilitatingproperty is definedin the caselaw to meananypropertythat
‘makes the prohibited conduct less difficult or more or less free from
obstructionor hindrance.’‘~The drug casesprovidea plethoraof examples
of caseswhere houses.businesses,and even medical licenceshave been
forfeited as facilitating property.~‘

Other crimes for which the government can forfeit facilitating
property
Drug cases,however,arenot the only onesin which law enforcementcan
forfeit more than just the proceedsof the offence. Many other statutes

+2 SeeUnitedStatesr Simmons.154 F 3d 765 (Srh Cir 1998)(collecting casesand holding that

the betterview is the one that definesproceedsas the grossreceiptsof the illegal activity:
forfeiture is intendedto punish all thosewho receiveincome from illegal activits’, not just

thosewhosecriminal activity turns a profit).
SeeUnitedStatesi’ One1980RolLs’ Royce,905 F 2d 89.90(5thCir 1990)(claimantcouldavoid
forfeitureto theextentthathe couldprovewhat portionsof thepropertywerepurchasedwirh
legitimate funds): UnitedStatesv OneFated Knownas 352A’orthzw St.. 40 F Supp2d 74 (DRI
1999) (in proceedscases, forfeiture limited to portion of property purchasedwith drug
money: portion traceable to subsequentinvestment of legitimate funds not forfeitable:
property apportionedafter sale).

‘~ United Statesr Schiffl’r/i, 895 F 2d 987. 990 (4th Cit 1990).
Seefor exampleUnitedStates PremisesKnown as 3639~2ndSt. 869 F 2d 1093, 1096 (8th Cir
1989)(facilitatingpropertyis am-thingthatmakestheprohibitedconductlessdifficult or more
or lessfree from hindrance:useof a housefor drug storageandconcealmentand for placeto
conductdrug salemakesit forfeitable as facilitating propertx’).
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authorise‘facilitating property’ aswell. Indeed,manyolderforfeiturestatutes
authorisetheforfeitureof instrumentalitiesorfacilitatingpropertyhut not the
proceedsof the offence.

Some typical facilitating property statutesinclude 8 U.S.C. 1324(h) and
18 U.S.C. 982(a)(6) (civil and criminal forfeiture. respectively,of property
usedby alien smugglers):18 U.S.C. 981(a)(1XB)(forfeiture of the proceeds
and propertyusedto facilitate certain foreign crimes, like drug trafficking,
crimes of violence and public corruption): and 18 U.S.C. 2253 and 2254
(criminal and civil forfeiture, respectively,of propertyusedto commita child
pornographyoffence).

Money laundering
Oneof themostpowerful andmostpopularforfeiture statutesis the onethat
permitsthe forfeitureof all propertyinvolvedin a moneylaunderingoffence.
If someonelaundersthe proceedsof a drugoffenceor a corruptionoffence
by commingling the money with clean money from anothersource, or
hides the moneyby investing it in land or in a business,all of the property
involved in the offence not just the proceedsbeing laundered,hut the
commingled property. the land and the businesscan be forfeited under
18 U.S.C. 981(a)(1)(A)(civil forfeiture) and 982(a)(1)(criminal forfeiture). 16

Prosecutorsobviously like to use the money laundering forfeiture statute
becauseit eliminates the need,in most cases.to distinguishbetweenthe
portion of the propertytraceableto the underlyingoffence,andthe portion
derivedfrom othersources.1

~RlCO’and Terrorism

Finally, the mostpowerful federal forfeiture statutesare the onesthat apply
to racketeeringand terrorism. Under RICO, 18 U.S.C. 1963(a), the
government can forfeit any property acquired or maintained through
the racketeeringactivity, and any interest that the defendanthas in the
racketeeringenterpriseitself. So if someoneruns a chain of restaurantsor
conveniencestoresas a RICO enterprisea court canorder the forfeiture of
the defendant’sinterest in the entire business,whether a given assetor

IC SeeUnitedStatesu’ Teneer,107 F3d 1120, 1134 (5th cit 1997): UnitedStatesr Wi/i’, 193 F3d

289, 302 (5th Cit 1999) (affirming that facilitating property is forfeitable unders 982(a)(1)):

United Statesr Puche, 350 F3d 1137, 2003 ‘fl 22663310(11th Cit Noy 12. 2003): United
Statesu’ Born/icld, 145 F3d 1123 (10th Cit 1998): United Statesu’ McGaulev,279 F3d 62. 76
ni-, (1st Cit 2002: United Statesr Baker, 22” F3d 955 (‘tb Cit 2000): United Statesv .4/I

- Monies,754 F Supp 1467. 1473 (D Haw 1991).
SeeSD CassellaThe forf’eiture of property involved in money launderingoffences(2004) 7
Bu//alo Criin L Rei’ 583.




