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Abstract

This article provides a brief overview of asset forfeiture law in the United States. Tt is
not intended to trea: the subject or any of its sub-parts in depth. Rather, its purpose
is to acquaint the reader with the various purposes for which asset forfeiture is
emploved as a law enforcement tool, with the tvpes of property that can be
confiscated, and with the procedures that are available under federal law. 1t concludes
with a comparison of the relative merits of civil forfeiture versus criminal forfeiture.

introduction to Asset Forfeiture

Asset forfeiture is an integral part of federal criminal law enforcement in the
United States. This brief introduction to federal forfeiture law auempts 1o
answer three questions: 1) Why is asset forfeiture important to law
enforcemens? 2) What types of property are subject to forfeiture, and in
what circumstances? and 3) How is forfeiture accomplished?

Why do forfeiture?

There are many reasons to include the forfeiture of assets as part of a criminal
case. First, law enforcement agents and prosecutors want not only to arrest
wrongdoers and put them in jail for some period of time, but also to remove
the tools of the crime from circulation so they cannot be used again, either by
the wrongdoers themseives once they have gained their release, or by
members of their organisations. Thus. law enforcement wants to seize and
forfeit the guns. the airplanes, and the cars with concealed compartments
that are used for drug smuggling: it wants to take the computers, printers,
and other electronic devices used in child pornography, counterfeiting, and
identification fraud cases; and it wants to shut down the ‘crack house” where
drugs are distributed to children on their way to school, to confiscate the farm
used for the marijuana-growing operation, and to close down the business
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or any of its agencies.
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used to commit insurance fraud, telemarketing fraud or to run a Ponzi
scheme.! In this sense, asset forfeiture is a form of incapacitation.

Secondly, in anv case where the crime involves innocent victims, such as
property offences and fraud, asset forfeiture turns out to be the most effective
means of recovering property that may used to compensate the victims.
Indeed, restoration of property to victims in white-collar cases is the first
priority of law enforcement when it comes to disbursing forfeited property, *
and much time and effort is expended in such cases to ensure that the
wrongdoer’s assets are preserved pending trial so that they remain available
to be used for this purpose once the case is over.

Thirdly, asset forfeirure takes the profit out of the crime. Obviously, there is
an element of simple justice in ensuring that wrongdoers are deprived of the
fruits of their illegal acts. But there is also an element of general deterrence as
well. Surely the incentive to engage in economic crime is diminished if
persons contemplating such activity understand that there is high likelihood
that they will not be allowed to retain any profits that might flow from their
temporary success. Conversely, convicing defendants but leaving them in
possession of the riches of wrongdoing gives others the impression that a life
of crime is worth the risk.

There is also the matter of the message that is sent to the community of
law-abiding citizens when a notorious gangster or fraud artist is stripped
of the wappings of what may have appeared to be an enviable lifestyle.
Criminals typically spend their spoils on expensive homes, airplanes,
electronic goods and other ‘toys’ that everyone else wishes that they had
the resources to acquire. Taking the criminals’ toys away, as law enforcement
agents typically put it, not only ensures that criminals’ enterprises are
deprived of their economic resources, and that funds are available for
restitution to the victims; it also sends a signal to the community that the
benefits of a life of crime are illusory and temporary at best.

Law enforcement professionals would much prefer that persons passing an
expensive cliffside mansion on the Pacific Coast say, ‘Remember Mr Big that
used to control the syndicate here? There is the house he used to own. The
government has it now,” and not ‘There is Mr Big’s house. What a place! And
he still owns it too!

A form of pyramiding in which money paid by later investors or contributors is used 1o pay
inflated rerurns to earlier investors; named after Charles Ponzi, who ran such a scheme during
1919-1920 in Bostor, United States, Charles Ponzi collected $9,500,000 from 10,000 investors
by selling promissory notes promising paymen of a fifty per cent profit in forty-five days. The
scheme collapsed and thousands of investors were left destinue.

See 18 U.S.C 981(eX6) (authorises the government 1o use forfeited property 10 pay restitution,
in civil forfeiture cases, to the victims of the underlying crime): 21 U.S.C 833(i) (same for
criminal forfeiture).
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Tinally, asset forfeiture constitutes a form of punishment. While taking the
instrumentalities of crime out of circulation, obraining funds for restitution,
taking the profit out of crime and achieving some measure of deterrence all
constitute remedial aspects of forfeiture, it cannot be denied that depriving
wrongdoers of the accoutrements of an expensive lifestyle, or the items that
gave them the leverage, prestige or wherewithal to commit criminal acts, is a
form of punishment or retribution exacted by the criminal justice system.
Forfeiture, in other words, gives criminals their just deserts.

What can the government forfeit?

In most countries, the asset forfeiture laws are written in generic terms. A
typical starute will authorise a court to order the forfeiture of “all proceeds of
any crime’ {often inciuding foreign crimes), and any property ‘used to
commit, or to facilitate the commission’ of any such crime. Because the asset
forfeiture laws in the United States developed piecemeal over a long period
of time. however, they were not written in generic terms at all. There is
neither 2 common law of forfeiture nor a single provision authorising
forfeiture in all cases. To the contrary, Congress enacted different forfeiture
provisions at different times for different offences, so that what can be
forfeited varies greatly from one offence to another. Indeed, the first task of a
federal prosecutor is always to check the statute for the crime under
investigation to see what, if any, asset forfeirure options might be available,

There is almost no rhyme or reason to the process. For some crimes,
Congress has not authorised any forfeiture authority at all; for others, law
enforcement can confiscate only the proceeds of the offence itself,” or the
instrumentalities used to commit the offence.” Other starutes are broader,
permitting the forfeiture of any property ‘involved’ in the offence,” or
property that provides a criminal with economic power over a criminal
organisation, whether that property was involved in the offence or not.®
Finally, one recently-enacted statute permits law enforcement to confiscate
virually everything the wrongdoer owns.

See 18 U.S.C. 981{a X1 XC) (autharising the forfeiture of the proceeds but only the proceeds of
a long list of federal criminal offences).

Seec 16 U.S.C. 470(gg) (authorising forfeiture of tools and equipment used to steal
archaeoclogical treasures. but not the proceeds of such offence); 18 US.C. 492 (authorising
the forfetture of counterfeiting equipment but not the proceeds of such offence).

See 18 US.C. 981a)1XA) and 982(a)1) (authorising civil and criminal forfeiture,
respectively. of all property involved in 2 monev laundering offence),

See 18 US.C. 1963(a)(2) {authorising forfeiture of any property giving a defendant a source of
influence over an rackereering enterprise).

See 18 US.C. 98HaX1XG) (authorising forfeirure of all assers of a pemon engaged in
LerTOrism).

N



350 SACT - (2004) 17

The following is a brief survey of some of the better-known forfeiture
provisions in federa] law.

Proceeds

The closest Congress has come to enacting one, all-powerful forfeiture
statute is 18 U.S.C. 981/a/(1XC), which authorises the forfeiture of the
proceeds of over 200 different state and federal crimes.® The federal crimes
include all of the common ones, like fraud, bribery, embezzlement and theft,
and scores of more obscure ones as well. The state crimes inchude murder,
kidnapping., gambling, arson, robbery, bribery, extortion, obscenity, and
state drug trafficking.”

Many other statutes also provide for the forfeiture of the ‘proceeds’ or
‘gross proceeds’ of a particular offence. Indeed, statutes authorising the
forfeiture of proceeds in one form or another are scattered throughout the
federal criminal code. ™

Proceeds are defined in the case law by a ‘but for’ test: the proceeds of an
offenice comprise any property, real or personal, tangible or intangible, that
the wrongdoer would not have obtained or retained but for the crime. !
Moreover, the forfeiture of proceeds is not limited to depriving criminals of
their net profits. Someone who invests $10,000 in start-up costs for a fraud
scheme. and then bilks a victim of only $10,000, makes no profit at all.
Forfeiting the net profit in such cases would simply leave the criminals where
they were when they started. For forfeirure law 1o achieve its various public
policy purposes. it must allow the government to recover the gross proceeds

¥ See United States v All Funds Distributed to Weiss. 345 F3d 49, 36 n8 (2nd Cir 2003) (as

amended by CAFRA. 2098Ua{(1XC) permits the forfeirure of ali proceeds of an specified

unlawful activity: it is no longer necessary for the government to use the money laundering

statute to forfeit such proceeds).

The crimes for which forfeiture 15 awthorised in Section 981 a)1XC) are listing in 18 US.C.

1936{(cH 7).

Some examples inclade 18 U.S.C. 982(aX(3) (forfeiture of the gross proceeds of trafficking in

stolen awtomobiles), op ot s 982(aX7) (forfeiture of the proceeds of 2 federal health care

offence): and op cit s 794(d) (forfeiture of proceeds of espionage).

© See United States v DeFries. 129 F3d 1293, 1312 (DC Cir 1997) {(because the butZDfor test
usefully arniculates the requirement of a nexus between the targeted propenty and the
rackereering acrivity, we adopt ity Unired Stares v Vasgues-Ruiz, 2002 WL 1880127 (ND Il
2002) (services and benefits that defendant received from third party who was the beneficiary
of defendants insurance fraud were proceeds received indirectly as a resulr of the fraud)
Lnited States v Claned, 218 F Supp 2d 232 (DRI 2002} {(following Unired States v Angiulo, 897
F 2¢ 1169, 1213 (1st Cir 1990): a but for test is used 1o determine whether [Glovernment has
proven required nexus berween interest in question and RICO violation) United States v
Tvson Foods. Inc. No. 4:01-cr-061 (ED Tenn Feb 4. 2003) (cost savings realised by an
emplover who aids illegal aliens in obtaining false documents so that they can work in the
emplovers factory may constitute the proceeds of the false document offence).

)
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of the offence without reduction for overhead expenses or start-up costs,
Thus criminals who engage in illegal activity will know from the outset that
they risk both their initial investment as well as any potential profits. 14
While starutes authorising the proceeds of the crime are powerful and
necessary law enforcement tools, they are limited in scope. Because only the
proceeds of the crime (or property traceable to it) is forfeitable under such
statutes, the government may be required to identify property into which
proceeds have been invested and return the untainted portion to the

1
wrongdoer. '

Drug Cases

The forfeiture statutes for drug offences are broader than those that are limited
to forfeiting the proceeds of the offence. Under 21 U.S.C. 853(a) and 881(a)
{criminal and civil forfeiture, respectively), a court may order the forfeiture of
both the drug proceeds themselves and any real or personal property used to
commit, or to facilitate the commission of the drug offence. These are the
statutes that a federal law enforcement agency or federal prosecutor would use
to take a car, boat, gun, airplane or farm away from a drug dealer.

Facilirating property is defined in the case law to mean any property that
‘makes the prohibited conduct less difficult or more or less free from
obstruction or hindrance.'* The drug cases provide a plethora of examples
of cases where houses, businesses, and even medical licences have been
forfeited as facilitating property.

Other crimes for which the government can forfeit facilitating
property

Drug cases, however, are not the only ones in which law enforcement can
forfeit more than just the proceeds of the offence. Many other statutes

' See United States v Simmons. 134 F 3d 765 (8th Cir 1998) {collecting cases and holding that
the beter view is the one that defines proceeds as the gross receipts of the iliegal activity:
forfeirure s intended to punish all those who receive income from lllegal acrivity, nort just
those whose criminal activity turns a profit).

VY See United States v One 1980 Rolfs Rovee, 905 F 2d 89,90 (5th Cir 19905 (claimant could avoid
forfeiture to the extent that he could prove what portions of the property were purchased with
legitimare funds): United States v One Parcel Known as 332 Northup St.. 40 F Supp 2d 74 (DRI
1999) (in proceeds cases, forfeimure limited to porion of property purchased with drug
money; portion traceable to subsequent investment of legitimate funds sor [orfeitable;
property apportioned after sale).

" United Siates v Schifferli, 895 F 2d 987. 990 (4th Cir 1990).

'3 See for example United States v Premises Known as 3639-2nd St. 869 F 2d 1093, 1096 (8th Cir
1989) (facilitating property is anvthing that makes the prohibited conduct less difficuls or more
or less free from hindrance: use of a house for drug storage and concealment and for place 10
conduct drug sale makes it forfeitable as fadlitating property).
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authorise ‘facilitating property’ as well. Indeed, many older forfeiture statutes
authorise the forfeiture of instrumentalities or facilitating property but not the
proceeds of the offence.

Some typical facilitating property statutes include 8 U.S.C. 1324(h) and
18 U.S.C. 982(aX6) (civil and criminal forfeiture, respectively. of property
used by alien smugglers); 18 U.S.C. 981(a)(1)(B) (forfeiture of the proceeds
and property used 1o facilitate certain foreign crimes, like drug trafficking,
crimes of violence and public corruption); and 18 U.S.C. 2253 and 2254
(criminal and civil forfeiture, respectively, of property used to commit a child
pornography offence).

Money laundering

One of the most powerful and most popular forfeiture statutes is the one that
permits the forfeiture of all property involved in a money laundering offence.
If someone launders the proceeds of a drug offence or a corruption offence
by commingling the money with clean money from another source, or
hides the money by investing it in land or in a business, all of the property
involved in the offence not just the proceeds being laundered. but the
commingled property, the land and the business can be forfeited under
18 US.C. 981(a)(1)XA) (civil forfeirure) and 982(«)(1) (criminal forfeiture). 1
Prosecutors obviously like to use the money laundering forfeiture statute
because it eliminates the need, in most cases, to distinguish berween the
portion of the property traceable to the underlying offence, and the portion
derived from other sources.

‘RICO’ and Terrorism

Finally, the most powerful federal forfeiture starutes are the ones that apply
to racketeering and terrorism. Under RICO, 18 US.C. 1963(a), the
government can forfeit any property acquired or maintained through
the racketeering activity, and anv interest that the defendant has in the
racketeering enterprise itself, So if someone runs a chain of restaurants or
convenience stores as a RICO enterprise a court can order the forfeiture of
the defendant’s interest in the entire business, whether a given asset or

' See United States v Tencer, 107 F3d 1120, 1134 (5th Cir 1997); Unired States v Wily, 193 Fad
289, 302 (3th Cir 1999} (affirming that facilititing property is forfeitable under s 982{a){(1));
United Stares v Puche. 330 F3d 1137, 2003 WL 226063310 (11th Cir Nov 12, 2003 United
States v Bornfield, 145 F3d 1123 (10th Cir 1998); United States v McGauler, 279 F3d 62, 76
nla {Ist Cir 2002: United States v Baker, 227 F3d 933 (7th Cir 20003, United Srates v All
Monies. 754 F Supp 1407, 1473 (D Haw 1991).

See 82 Cassella The forfeiture of propeny involved in monev laundering offences (2004) 7
Buftulo Crim L. Rev 383,
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portion of the business was directly involved in the illegal operation of the
enterprise or not, "

The new forfeiture statute for terrorism, 18 U.S.C. 981(a@)(1XG), which was
enacted in October 2001, is even more powerful. The statute savs that if
someone is engaged in planning or perpetrating acts of domestic or
international terrorism. the govermnment may seize and forfeit af// of that
person’s assets, foreign or domestic, whether the property was involved in
the terrorism activity or not. Obviously, the notion underlying this statute was
to incapacitate terrorists completely so that they would have no assets
whatsoever to perpetrate further acts of violence against governments, their
citizens or their property.*”

The three kinds of forfeiture under federal law

So far, we have discussed the reasons to include asset forfeiture as part of a
criminal investigation. and have taken a brief look at the kinds of property
that might be forfeited in particular cases, Finally., we will briefly discuss the
procedural devices that law enforcement agents and prosecutors in the
United States may use to accomplish the forfeiture,

Federal law gives the government three procedural options: administrative
forfeiture, civil forfeiture and criminal forfeiture. The first applies only t©
uncontested cases and can. as the name implies, be undertaken by a federal
jaw enforcement agency as an administrative or ‘non-judicial’ matter without
the involvement of either a prosecutor or a court. In contrast, both civil
forfeiture and criminal forfeiture are judicial matters, requiring the
commencement of a formal action in a federal court, and concluding. if the
government is successful, with the entry of a court order directing the transfer
of title to the property in question to the United States.

Administrative forfeiture

The vast majority of all federal forfeitures are administrative forfeitures, for
the simple reason that the vast majority of all forfeiture proceedings are

T

See United States v Anderson. 782 F2d 908 918 (1ith Cir 1986) ([a} defendants conviction
under the RICO statute subjects ¢ff his interests in the emerprise to fordeiture regardless of
whether those assets were themselves tainted by use in connection with the racketeering
activitv)., quoting Unized Stares v Cauble. 706 F2d 1322, 1359 (5th Cir 1983 United States v
Busher, 817 F2d 1409, 1413 (Oth Cir 1987) (forfeiture is not limited 1o those assets of a RICO
enterprise that are rainted by use in connection with racketeering activiry. but rather extends
10 the convicted persons entire interest in the enterprisex United States v Angiulo, 897 F2d
1169, 1211 (1st Cir 1990) (any interests i1 an enterprise. including the enterprise iself. are
subject to forfeiture in their entirety. regardiess of whether some portion of the enterprise is
not winted by the racketeering activity ),

See S Cassella Forfeiture of terrorist assets under the USA Patriot Act of 2001 (20021 34 Law
and Policy in Internaiional Business 7.



